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Undeveloped Judicial Powers 


The time is approaching when we shall not be warranted in excusing our 
judicature for its defects on the ground that the legislature has virtually 
monopolized control over the processes of justice. As an argument for ob- 
taining for the courts a larger part in formulating modes of procedure criti- 
cism of statutory rules has served a purpose. But would it not be reason- 
able to ask the judiciary to take stock of existing powers and inaugurate such 
reforms as are possible on a sound basis of constitutional authority? There 
has been insufficient thinking in this field. 

When the bar, a generation too late, awoke to the evils of lay competi- 
tion, there was an instinctive turning to the legislators for more laws, but 
soon it became apparent that the judicial branch already had the remedies 
on the shelf ready to be dispensed. The acceptance of responsibility for 
adequate legal training before admission had already manifested itself in a 
number of states. 

Why have supreme courts been so timid in the use of rule-making power? 
The answer is found in the uncertainty of tenure of most supreme court 
judges and the lack of an integrated organization of the judicial branch. We 
have made a slow approach to the essential question whether judges are bound to 
permit justice to be defeated through an inappropriate legislated rule of procedure. 
Can they justify themselves by passing the buck to the legislature, an essen- 
tially irresponsible body ? 


That the judicial branch carried full responsibility for the administration 
of justice was the accepted principle for the first half of our national history. 
It has been said that the legislature usurped authority in this field. It was a 
usurpation, but one not wholly culpable; the legislatures acted because there 
was no other organ for the expression of the popular will. The bar was a 
nebulous body, vastly concerned with public and political matters not in its 
proper sphere, and the judges were but parts of an unorganized department 
of government. The bench and bar, in short, had no means for reacting to 
popular demands. 

A great deal of reform was accomplished through legislation which could 
have been blocked by judicial power. But in our times we have found the 
legislatures generally unresponsive to reform needs. We have turned to the 
judiciary for relief. Generally we have assumed that no court would have 
courage equal to the logical duty of freeing justice from its innumerable 
shackles and so we have sought enactments “conferring” rule-making power. 
There has been a considerable measure of success under this program. But 
we have had also certain persuasive decisions by excellent courts which 
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espouse the principle of judicial power as the necessary adjunct to judicial 
responsibility. 

Of course there are objectors. The legislatures seem pliable and the 
courts resistant, but this appearance is deceptive. A sound principle and 
reasonable courage should yield a far better environment for judicial reform 
within the judicial establishment than without. 

In the report of the committee on rule-making and judicial councils of 
the Conference of Bar Association Delegates, recently submitted, the follow- 
ing pregnant paragraphs appear: 

“Space will not permit a detailed account of the activities in every state, but the fore- 
going information will illustrate the marked trend of professional thinking in different parts 
of the country in the direction of a closer and more effective study of administrative 
functions and responsibilities of members of the profession on both sides of the bench in 
performing that part of the work of government which naturally falls to the judiciary 
under our system. 

“The powers involved are sometimes referred to as ‘inherent’ powers of the courts and 
we have heard the word ‘inherent’ objected to by some lawyers in conversation. We think 
the conception of the powers, or more exactly the duties, of courts in this connection may 
be more clearly understood if, instead of using the word ‘inherent’ we consider the powers 
involved as merely incidental to the duties as a matter of common sense administration 
of the judicial business of the state, and that the reasonable regulation of how the business 
of courts is to be done is as natural a part of the judicial function, with the cooperation of 
the bar, as the actual decision of cases. 

“In these days when every variety of bureau or department is being created in this 
country with almost unlimited power of regulation, it would be strange if a closer study of 
the nature of the great judicial department in our system of government did not result 
in recognition of regulatory powers adequate to the proper performance of the great duties 
imposed upon it—duties which the American people expect the courts and not the legislatures 
to perform.” 





After all, does it not appear that the people are justified in looking to the 
bench and bar to work themselves out of the twentieth century muddle? 
And are judges and lawyers justified in passing the buck to the people with 
the statement that it is their interest to get better performance and they 
should acquaint themselves with all elements in the situation and bestir them- 
selves? 

A bar which has mastered its own problems will be able to perform its 
public duty to both bench and public. It will find lay support in legislature 
when it possesses lay confidence. A bar newly unified finds its problems on 
all hands. Its greatest problem undoubtedly is that of educating itself to 
standards of professional performance on the bench and at the bar—in other 
words, administering justice as efficiently as is humanly possible. If the bar 
cannot attain integration and cannot educate itself to its public function the 
needed reforms cannot be attained. Of course the public will have other 
means for seeking its welfare, and it will have power to effectuate its will, but 
the result will be only another stupid, blundering failure of good intentions. 





It should not be difficult to define the limits of legislative and judicial 
power. The legislature can create courts, as permitted under a constitution. 
The judiciary cannot create separate tribunals, but why can it not unify 
under a central, responsible direction, the courts as created, with all their 
judges and officers? Is it not fallacious, to assume as we have, that the 
orderly direction of the affairs of the judicial branch of government is de- 
pendent upon legislative sanctions? Does the judicial branch lack power 
to control its calendars and to make special calendars in the interest of 
expertness and efficiency? We have instances which yield the desired answer 
to these questions but we have been slow in following our principles through 
to their logical conclusion. More and more judges show that they are irked 
by the theory that a legislature can specify every step that they may take in 


the trial of causes. Such judges are pioneers on the road back to true consti- 
tutional principles. 




















Progress of Bar Integration Movement 


Conference of Bar Delegates Receives Encouraging Report—Organization 
Under Court Rule Creates Argument 


The report of the bar integration committee 
to the Conferences of Bar Association Delegates, 
submitted at the annual meeting Aug. 28, affords 
an excellent summary of the present situation. 
In view of the chaotic condition of legislative as- 
semblies this year it is a matter of congratula- 
tion that bar bills were enacted in three states, 
North Carolina, Arizona and Washington. In 
the first of these the bar act is in form consider- 
ably different from those previously enacted, be- 
ing virtually the same as that first formulated 
by the Virginia State Bar Association, and pub- 
lished in “State Bar Acts Annotated.” The 


Arizona act is similar to the California act. 
Success in Arizona illustrates the need for cour- 
ageous efforts. With a favorable vote in the 
senate the bill lacked two votes in the house, but 
the rules committee was induced to report it 
again, and though placed near the bottom of the 
calendar it was finally passed with a substantial 
majority. Then came the threat of a repeal 
through the initiative, but opponents evidently 
could not obtain sufficient petition signers. The 
new Arizona State Bar is now well organized. 
The Washington bill, published in this Journal 
(vol. xvi-v), is original and brief, containing only 














Key to map: The white states have official, statutory Bars, all-inclu- 
sive and the figures on them indicate the year that the act was adopted. 
(2) The states with dots are those in which the state associations have 
approved the principle of inclusive organization. (3) Those with diagonal 
lines are states in which the local associations are affiliated with the state 
association. (4) Oregon and Missouri are seen to have the affiliation or 
federation plan and also to be seeking official status. (5) Black states are 
those not otherwise classified, but Nebraska once was ambitious to lead 
the entire country, and Florida appears to be on the verge of launching 
a campaign. (?) Illinois, it will be seen, is hard to classify; under a recent 
order of its supreme court the State and Chicago Bar Associations have 

been given effective disciplinary means and complete integration may 
in time follow through the same authority. 
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seventeen sections. The Washington State Bar 
Association, leader in the federation movement, 
had no difficulty in securing enactment. 

The following is quoted from the committee 
report: 

“The progress that has been made, examined in 
the light of the opposition that has been en- 
countered, and the nature of the campaign that has 
been waged, gives assurance that the principle 
of the integrated bar is sound; that the results 
achieved are permanent and that the time is not 
far distant when the members of the profession in 
the states which have not joined the list, will 
come to the realization that the adoption of this 
form of bar organization is a necessity if the bar 
is to exert its full measure of influence and per- 
form its duty to the public. They also will come 
to the realization that the integrated bar is of real 
service to the profession; that it is the answer 
to the criticisms of the public and will give lawyers, 
as individuals and as a group, a new and lasting 
dignity in the eyes of the public. 

“If the campaign had been conducted along 
evangelistic lines and opposition had been easily 
swept aside, doubt might be expressed as to the 
permanence of the results that have been obtained. 
Such is not the case. The movement has made 
progress on merit not on sentiment. The campaign 
has throughout been based on an appeal to reason 
and common sense. The opposition has universally 
made stubborn resistance. It has been necessary 
to overcome (1) the traditional conservatism of 
lawyers and their reluctance to depart from the 
beaten path; (2) the apathy and individualism of 
the reputable lawyers who, although constituting 
the great majority of the profession, have been, 
and in many places still are, too preoccupied with 
their own affairs to give agressive support to ad- 
vancing the good of the profession; and (3) the 
active opposition of the small group who are op- 
posed for selfish reasons, to all movements for 
higher standards in the profession. When a Dill 
to integrate the bar is defeated in the legislature 
it is the opposition of this small group which is 
regarded by the lay public and frequently by 
lawyers, as having been responsible for the defeat. 
This is a wholly fallacious conclusion. The ob- 
stacle which is the most difficult to surmount, and 
which is the real reason why a bill is defeated, is, 
almost always, the mass apathy of the reputable 
members of the profession. In any state in which 
the majority of the responsible members of the 
bar will shake off their antiquated individualism 
and take on their just responsibilities for condi- 
tions in the bar, integration is certain of accomp- 
lishment.” 

Illinois Plan Stirs Debate 


Referring to the situation in Illinois (see key 
to map, supra) where bar leaders think it pos- 
sible that complete unification may derive from 
supreme court rules, and which has stirred fresh 
hopes in the Ohio bar, the committee report 
says: 

“Your committee does not deem it to be within 
its province to recommend any one form of in- 
tegration, or any one type of act as against an 
other. In any state the route to integration and 
the extent of integration desirable, are problems 
which must be answered by the lawyers concerned 
and in the light of local conditions. It is proper 
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however to point out that while there is no good 
reason why integration by court rule should not 
result in as effective control over discipline and ad- 
mission as integration by statute, that those func- 
tions constitute but part of the work of a state 
bar. As stated in the editorial in the Am. Bar 
Journal: ‘But of course its other activities, which 
would naturally be numerous, could hardly be 
subjected to any judicial supervision, nor would 
the supreme court be likely to attempt it.’ 

“The efficient administration of discipline in the 
bar is undoubtedly the function which most readily 
appeals to the public. For that reason it often 
obscures the equally important functions of ad- 
vancing the science of jurisprudence and improv- 
ing the administration of justice. The work of 
the California State Bar in these respects through 
its study sections, guided by trained research as- 
sistants paid by the State Bar and working im 
cooperation with the law schools, points the way 
to fields in which to serve the state that in the 
end will produce incalculable benefits to the public. 
It is conceivable that under the rule making power 
all lawyers in a state might, as officers of the 
court, be required to contribute a yearly fee for 
the support of the disciplinary work. Can we 
assume with finality that all lawyers could be 
required by court rule to contribute to the cost of 
maintaining the other and equally important func- 
tions of the bar? To this extent at least, the 
Illinois plan may have disadvantages not present 
under statutory integration.” 

Doubtless all who are interested in the evolu- 
tion of the American bar will have read the 
forceful and shrewd article in the American Bar 
Association Journal for September, (The Judicial 
Claim to Inherent Power Over the Bar, page 
509) by Charles A. Beardsley, lately president 
of the California State Bar. The writer protests 
against the idea of a bar organized under a rule 
of court and bases his argument fundamentally 
on the hitherto unexpressed theory that the bar 
exists in our system as a body independent of 
the judiciary. He forsees a lack of ultimate in- 
dependence and dignity in a bar subservient to 
a court as to its organic powers. The October 
number of the same Journal contains (page 616) 
a reply by Amos C. Miller, recently president of 
the Illinois State Bar Association. Every reader 
interested in the future of the bar will enjoy 
reading these two fine arguments. 

It may be said that the controversy involve: 
two main points: 

a. There is the question to be resolved, through 
constitutional interpretation, where in any given 
state lies the authority to require every practi- 
tioner to contribute to the cost of the bar’s per- 
forming its proper collective functions. Mr. Mil- 
ler makes it appear very clearly that the Illinois 
supreme court has gone so far in delimiting legis- 
lative power in respect to the bar to police 
powers (and restricting these) that there can be 
little prospect that it would sanction a bar or- 
ganization statute. It would not be impossible, 
for the court, fully persuaded of the wholesome 
nature of such a statute, might treat it as ap- 
propriate to the police power. But practically 


the court is not likely to be called upon to pass 
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on the question. The decisions as they have 
stood for many years present a barrier against 
efforts to move the legislature. The bar would be 
divided, as in every state, as to the desirability 
of inclusive organization. Opponents would have 
the whip hand under the law as it stands. If 
such a bill were reported out of committee it 
would have to meet the barrage of constitutional 
objections. There would be no mere “constitu- 
tional quibble” to overcome. And this being the 
case, it is difficult to imagine that proponents 
would devote energy to a legislative campaign. 
In Illinois, at least, the bar is stymied. But 
somewhere in state government there must neces- 
sarily reside the power to make of the inchoate 
bar an official, organized, body. And there are 
other states which followed the Illinois decision 
of In re Day. 

b. The second point is: which is better, re- 
gardless of the constitution as interpreted, a bar 
organized by the legislature or a bar organized 
by the supreme court? Of course, this has to be 
argued a priori. We have none of the latter 
class, and the history of the statutory bars is as 
yet brief. 

We are assisted to an opinion, however, by 
the fact that in all the states having statutory 
bars, the supreme courts, in holding the acts 
valid, have made the reservation that the power 
of the bar in respect to admissions and expul- 
sions is subject finally to judicial authority. We 
appear to have established here a strong prin- 
ciple. It is exceedingly improbable that in any 
state hereafter a high court will assume any 
lesser role in bar functioning. So that whatever 
the source of original authority for inclusive 
organization, whether the legisiature or the su- 
preme court, the bars of the future are virtually 
certain to depend finally upon judicial power for 
what has been considered their essential duties. 
That such is not the case in England is not con- 
trolling. Our constitutional law is what the high 
courts conceive it to be. We have in our brief 
experience reassurance that the bar and the su- 
preme court can co-operate readily in respect to 
admissions and disbarments. While in California 
the State Bar has had a stormy career, breaking 
new ground for the benefit of all other states, 
it has won all its battles substantially, except 
one, and that was an encounter with a legislature 
which laid rough hands on the requirements for 
admission. 

There is this to be said for a legislature which 
is recalcitrant; it lasts only a few months, and 
it cannot bind its successors. A supreme court, 
however, having once spoken, is rarely induced 
to modify its convictions. But a supreme court 
deals with disbarments one by one; should it 
be widely at variance with the views of the bar 
as to penalties for misconduct, it would still be 
amenable to reason. So far no serious complaint 
has been made by the bar concerning the treat- 
ment accorded to its recommendations for pun- 
ishment. It has appeared that the court is more 
merciful, or more conservative, in a few cases. 


The consequences are not serious. Absolute 
unanimity of opinion is never to be predicated. 


Bar Can Protect Its Rightful Powers 


Still speaking a priori it may be suggested 
that an inclusive state bar, appropriately offi- 
cered, so that its governing board expresses the 
sentiment of the profession, possesses a strength 
almost impregnable. Its power to protect itself 
from guerilla attacks in legislature has been well 
proved this year by the impressive defeat ot 
repeal bills in Oklahoma and South Dakota. In 
these states the bars won because they could 
show that their cause was righteous. From 
which we may deduce the opinion that the bar 
need fear neither supreme court nor legislature 
just as long as it behaves properly. As to a 
difference with the legislature, there is the fact 
that the state bar performs its work through a 
responsible board or commission of experts, 
which has the backing of a majority of the pro- 
fession; and it is a continuing body, disciplined, 
informed, capable of acting upon stable princi- 
ples. A legislature is all that an organized bar, 
as described, is not. And as to relations with 
a supreme court there is experience to this time 
showing that the theories long expressed as to 
bench and bar together constituting the judicial 
department have finally found a secure footing. 
This co-operative union has become a reality, 
which was but a theory. 

In most of our states, if not all, there has 
long been a sense of intimate relationship be- 
tween bench and bar. In our voluntary bar 
associations, state, local and national, judges and 
practitioners unite in common endeavor. The 
bar associations rely upon and use individual 
judges as well as lawyers. It is not unknown for 
a judge to be president of state bar association. 
They serve on committees. However strange 
this situation may appear to a London barrister, 
it is found to work here. 

In California, though membership in the State 
Bar was limited to “persons now entitled to 
practice law,” the assumption was that judges 
were included. This was truly anomalous, but 
it illustrates our attitude. Then came a decision 
which held that the bench was aloof from the 
State Bar. But in some states having bar acts 
similar to that in California, the judges have 
gone along as members of the bar, and the ques- 
tion may never be raised. 

The Utah act, adopted four years after the 
California act, and subsequent to the decision 
referred to, boldly declared: 

“ . all judges of the district courts and 
supreme court of this state, and of the district 
court of the United States for Utah, are hereby 
declared to be members of the Utah State Bar.” 

In the North Carolina act the judges are made 
honorary members. The Arizona act is the same 
in this respect as the Utah act. In Mississippi 
it is made optional with the judges whether they 
shall pay dues or not. The Missouri bill defeated 
this year provides that judges shall be honorary 
members of the bar and not pay fees. These 
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references are sufficient to illustrate the unity of 
interest between practitioners and judges. All 
of which supports the view that the bar in most 
states has had no dread of judicial hegemony. 
Subject as a state bar must be to judicial 
sovereignty in some of its attributes, and sub- 
ject in most states to legislative attacks, we have 
the strongest reasons for believing that any such 
bar which deserves an untrammeled existénce 
will possess it. All through every political sys- 
tem, whether under a written constitution or not, 
there are frontiers of authority and a necessary 
balance of power. The bar is not a body politic 
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which needs to lie awake nights and regret that 
it is not autocratic. It can perform its great 
functions freely so long as it performs well. 
That is all that liberty, correctly interpreted, 
can imply. 

We started some years ago with the logical 
conclusion that admitting to practice and expell- 
ing for misconduct were the prime functions of 
a state bar. These functions are likely before 
long to become routine, while vastly greater 
powers will be acquired, none the less great be- 
cause they are in the main advisory to the legis- 
lature and the bench. 


Disciplinary Procedure of French Bar 


In preparing his address to the Tennessee State 
Bar Association entitled A Unified and Self-Gov- 
erning Bar, Professor Edson R. Sunderland made 
a study of the Bar of France from original 
sources, and reported as follows: 

In France the bar, which includes every prac- 
ticing advocate, is entirely under the regulation 
and control of its own members. 

In every locality where there are six or more 
lawyers there is an organized bar, having a gov- 
erning council elected by the members. The 
membership of the council varies from five to 
fifteen, depending on the size of the bar, that in 
Paris, however, consisting of twenty-four. Coun- 
cil members are elected by direct votes of the 
registered lawyers belonging to the bar, but only 
those lawyers are eligible who have been regis- 
tered for a certain number of years. 

All disciplinary power over members of the bar 
ordinarily rests in the council, but if it is for 
special reasons unable to function matters of 
discipline go to the court of appeal. 

The council may impose penalties consisting of 
warning, reprimand, suspension or disbarment. 
Where the warning or reprimand carries with it 
loss of eligibility for membership in the council, 
and in every case of suspension or disbarment, an 
appeal lies to the court of appeal. 

The details of French disciplinary procedure 
differ among the various bars. Generally the 
president, when presented with a complaint names 
an examiner to make a preliminary investiga- 
tion. Quite commonly this part of the proceed- 


ing is kept secret even from the lawyer against 
whom it is directed, and he is informed of it only 
when the council decides to pursue the matter. 
If the case continues, the examiner hears what 
the accused has to say after he has been informed 
of the facts presented against him. The ex- 
aminer may call witnesses, seek information from 
magistrates, and require the production of 
records. Every protection provided by the 
criminal law must be accorded to the accused. 
He must be confronted by the witnesses and in- 
formed of the evidence against him. 

Eight days after the examiner has made a re- 
port to the council, the accused appears before 
that body, and is accorded the assistance of one 
of his brethren. The session of the council is 
secret. Its decision is rendered by majority vote, 
and is entered on a special register. The accused 
is then notified of the result by the president of 
the bar. 

In case of an appeal the hearing takes place in 
chambers and is not public. 

That the standards of conduct of French 
lawyers are of the highest and most exacting 
character is universally recognized, and even 
slight infractions bring the prompt and vigorous 
censure of the bar. Self-government if not the 
only cause of the enviable position of the bars 
of France, has at least made possible the devel- 
opment of the best professional traditions and 
practice. 

The entire text of Professor Sunderland’s ad- 
dress was published in Tenn. L. R. June, 1933, 
and Missouri Bar Journal, July, 1933. 


Sympathy for Poor Clients 


Much has been said about the right of the poor and ignorant to advance 
themselves in life. My sympathies, I confess, are with the poor and ignorant 
layman, rather than with the ignorant member of the bar, whether poor or 
not, who practices upon him. I consider that the duty of the Commonwealth 
not to license an incompetent to bungle the affairs of the poor who are more 
likely to be his clients, far outweighs the desire of a poorly trained man to 
practice a profession for which he is unfitted—Henry T. Lummus (Mass). 

















Solicitors’ Society Is Suggestive 


State Bars on Road to Integration May Well Consider Experi- 
ence of Corporation Which Acts for Fifteen Thousand 
English Lawyers 


An excellent brief description of the English 
Bar by a California lawyer who is a barrister, 
Mr. R. M. Estcourt, was published in this Jour- 
nal last October (xvi-3). The English Bar, which, 
according to Mr. Estcourt, numbers about 3,000, 
contains a great many members who are not 
active. The social prestige which attaches to 
the profession of advocate induces many young 
men to study and gain admission who have no 
intention to pursue the arduous course which 
leads to practice, and there is not nearly enough 
litigation to afford a living to all who are ad- 
mitted. The larger part of important litigation 
falls to a comparatively small number of barris- 
ters whose reputations are established. The large 
fees attributed to the few of the most demanded 
members are not typical and doubtless could be 
matched in any of our more populous states, 
although with us, to a greater extent than in 
England, office practice brings larger returns than 
court practice. 

The barristers do nothing except to counsel as 
to litigation and to appear in the argument of 
causes. So it is seen that the work performed 
by the 15,000 solicitors is vastly greater in vol- 
ume and importance to the public, but little is 
written about this body of lawyers, which, under 
our nomenclature, would constitute the real prac- 
ticing professional body. A very informative ac- 
count of the work of the solicitor, by one of 
them, Mr. Ronald Rubenstein, appeared in the 
Commercial Law Journal for March, 1933. From 
that article we quote a small portion which will 
answer many queries It must be remembered 
that solicitors practice in the inferior courts in 
which a vast number of causes are adjudicated 
and handle the more important litigation in all 
initial stages. 

Mr. Rubenstein says: 

“Every solicitor is an officer of the Supreme 
Court and as such is under very definite obligation 
to the courts and is liable to be struck off the roll 
of solicitors for any unprofessional conduct. . 
The function of the solicitor can best be described 
by saying that it is his duty in theory to have 
acquaintance with the practice of the law in every 
branch other than those particular functions I have 
outlined as being assigned to barristers. 

“Today a knowledge of business and commerce 
is probably as useful an asset to a solicitor as his 
knowledge of law, but quite properly the former 
cannot be usefully applied without a sound knowl- 
edge of the latter, and to ensure this the law pre- 
scribes for the student an ordinary period of ar- 
ticles or apprenticeship of five years which must 
be served with a practicing solicitor. Moreover, 
although solicitors are known as the junior branch 


of the profession, the final examinations before 
they can be admitted to practice is probably one of 
the hardest set before any prospective professional 
man, covering as it does the entire sphere of law 
without confining itself to any specific text books, 
beyond those read by every student as a general 
guide. Every solicitor must also have passed an 
examination on accounts. 

“Once admitted, a solicitor is under very strin- 
gent rules of professional etiquette. As in Amer- 
ica he must not advertise in any shape or form, and 
he is not permitted to conduct litigation on a spec- 
ulative basis. Very extensive disciplinary powers 
are given in respect of these matters to the Law 
Society of London. The Law Society is a body 
which has recently celebrated the centenary of its 
incorporation. Membership is confined solely to 
solicitors and is open to every solicitor upon formal 
recommendation, although such membership is en- 
tirely voluntary. In fact out of some 15,000 solici- 
tors in England about 10,000, or, roughly, two- 
thirds of the whole are members of the society. 

“The legislature has fortunately thought fit to give 
this society very wide powers not only over its 
own members but also over all solicitors. These 
powers include the power to strike a solicitor off 
the rolls, or to suspend him from practice for long 
or short periods for unprofessional conduct. From 
their decision there is a right of appeal to a court 
of not less than three judges but in practice they 
act upon such well established principles that their 
decisions are rarely, if ever, upset. Undoubtedly 
the existence of this body with its disciplinary 
powers is very largely responstble for the extreme 
probity of the profession in general. 

“Exceptions to the extremely high standard 
which solicitors set themselves there must of course 
occasionally be, but defaulting solicitors are such 
rarities that statistically they amount in any one 
year to about one tenth of one per cent of the 
whole number. Numerous attempts have recently 
been made to devise a system by which even this 
average may be improved upon and more than one 
bill has been brought before parliament in the last 
few months either by the Law Society or one or 
more of its members having for its object either 
regulations to compel every solicitor to keep his 
clients’ money in a separate bank account or else 
to provide for a system of compulsory audits and 
refusing a practicing certificate to any solicitor 
unable to furnish a satisfactory auditor’s statement 
as to his accounts. 

“These bills have not been passed, but it is antici- 
pated that another bill with similar objects will 
shortly be introduced as an agreed measure and 
will rapidly pass through all its stages and receive 
the royal assent.” 

The fact that the Incorporated Law Society is 
not inclusive in membership, but comprises only 
two-thirds of the profession, will surprise many 
American lawyers. It shows again that we find 
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the closest analogy with one of our integrated 
state bars in the Canadian provinces. 

Apparently every solicitor is eligible to mem- 
bership in the Incorporated Law Society, but 
about one-third decline to be members. All of 
them, however, are subject equally to the super- 
intending and disciplinary power of the Society. 
Those not members appear to escape the payment 
of fees for the maintenance of the Society, and 
this may be the dominant reason for their choice, 
though indifference may be equally significant. 


The Essence of Integration 


In the development of bar association power 
too much stress cannot be laid upon democratic 
control. Statutory bar organization imposes 
only one duty on the lawyer, that being to pay 
his equal moiety of bar expenses. He need do 
no other thing whatsoever. But it confers on 
him equal opportunity to participate in control. 
There are many hundreds of worthy lawyers in 
the average state who give no support to the 
state bar association, not because of the expense, 
which is trivial to the point of absurdity, but 
because they do not want to support an organiza- 
tion in which they have no voice. They do not 
want to be privates for self-chosen captains to 
lead. 

The heart of the matter lies in the mode of 
selecting officers. As long as they are chosen 
in the annual convention there can be no demo- 
cratic regime which can appeal to the professional 
loyalty of every reputable lawyer. Mail voting 
for district representatives who have power to 
carry on association work day by day throughout 
the year is the only way to gain power, to acquire 
membership confidence, to open the highway to 
honors to every member in proportion to his in- 
terest and ability. It is now being seen that 
there are various ways to create a real bar in a 
state—by statute and a quick integration; by a 
recognition of the bar’s collegiate functions by 
the supreme court, and by the slow evolutionary 
process which has brought some favored states a 
long way on the route in the past quarter cen- 
tury, and especially in the last decade. But real 
integration and a maximum of power (so much 
needed to protect the individual lawyer) implies 
integration with a united spirit and purpose, and 
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this means equality of standing, a wiping out of 
jealousies, a board of managers chosen to serve, 
not*to reflect glory. 

Of course any voluntary state association could 
adopt the democratic scheme of . organization, 
merely following well established experience. 
Perhaps some will see the light and do this thing 
before long. Illinois has gone a long distance 
with mail voting and a strong board, and the dif- 
ficulties are very great in that state, as all rea- 
lize. It is to be presumed that the time is not 
distant when the supreme court of Illinois, which 
is awake to professional needs, will recognize the 
Illinois State Association as a highly responsible 
body, capable of exercising larger powers in an 
efficient manner. 


How to Make Courts Responsible 


By Guy A. THOMPSON 


“The courts should be self-governing. They 
should have restored to them the power to pre- 
scribe the rules of practice and procedure. This 
is, indeed, a judicial function; but it has been 
usurped by the legislature. It is a remarkable 
thing that various boards and commissions, cre- 
ated by Congress and by the several states, de- 
signed to deal with controversies and problems 
involving vast sums of money, and manned by 
men who are not trained in the law, are given 
the power to prescribe their own practice and 
procedure, while the courts, comprised of lawyers, 
and with recourse to centuries of precedent as 
well as to the wisdom of advocates trained in 
the law, are deprived of this power. Much of 
the delay of which the layman complains is to be 
attributed to the rigid, inflexible, and often 
archaic rules which have been prescribed by a 
legislature, perhaps years before, and which, 
were it not impossible, can be changed only by 
the tedious process of legislative enactment. The 
expeditiousness of British justice is chiefly at- 
tributable to the fact that in Great Britain the 
rules of practice and procedure are formulated, 
not by parliament, but by the rules committee, 
under the supervision of the judiciary. Give 
our judges the same power, and congested dockets 
will disappear and the intolerable delays which 
now afflict us will be avoided.” 


Public opinion of law, lawyers and courts is based almost ex- 


clusively on what occurs in courts. 


Though the office lawyer 


looms large in the eyes of the bar, the public does not know he 
exists. To the public the three institutions, the bar, the bench and 
the law must answer this question: Is justice administered through 
court procedure? If so, all are esteemed; if not, all are damned.— 
J. Verser Conner, Pres. Ky. St. Bar Assoc. 














Interest Grows in Judicial Selection 


Conference of Delegates Stages Notable Debate Which Brings Out Salient 
Features of a Subject Never Yet Fully Explored 


It is obvious that professional interest in the 
subject of judicial selection has been growing 
rapidly in the past two years. It is quite as ob- 
vious that there is a constant acceleration in the 
rate of growth. And quite recently the newspa- 
pers have begun to bracket the increase in crime 
with the political dependency of trial judges. 
The Hon. Alfred E. Smith said a volume in a few 
words when he declared, in a session of the Hof- 
stadter Committee, that ‘““No man sitting on the 
bench should feel that he has to owe anything to 
anybody to continue in his job.” 

This quotable opinion suggests a side of the 
matter of popular election of judges which has 
never been sufficiently explored and discussed. 
It is the unfairness to the judge who is so situ- 
ated that whatever his decision may be he is 
likely to be suspected by a jealous faction of 
deciding with his own personal interest upper- 
most. It is not necessary that judges yield to 
the temptation of winning majority approval; 
they are in constant danger of being suspected of 
weakness even when they are most staunch. Nor 
is it fair to expect from judges a probity of per- 
formance which may cost them their careers. 
What could be more unjust than to subject 
faithful judges to the worry and the exertions 
commonly attached to short tenure and political 
competition ? 

That few of our judges fail in their essential 
duty is the judgment of the legal profession. But 
this is coupled with the knowledge that some of 
them play politics most astutely and that many 
more suffer from the fact that adherence to their 
appropriate role leaves them at the mercy of 
competitors who are under no compunction to 
observe the amenities. The situation where poli- 
tics obviously enters into judicial selection, as it 
commonly does in the larger centers, is the anti- 
thesis of political wisdom, for it punishes the 
faithful and rewards those who play the game. 

These considerations were not featured in the 
very striking and successful debate concerning 
judicial selection which was the principal part of 
the program of the Conference of Bar Associa- 
tion Delegates at its Grand Rapids meeting.’ 
Four earnest advicates of varying thought con- 
cerning reform in judicial selection were chosen 
for a four-sided debate. Mr. Julius Henry Cohen 
presented the arguments which induced the City 
Bar Association of New York to go on record in 
the past year for the federal system of executive 
appointment and tenure for good behavior; Mr. 
Paul Lamb told of the work of the Cleveland Bar 





1. A much more complete report of this meeting and 
this debate will appear in the American Bar Association 
Journal for November. 
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Association in influencing the electorate on be- 
half of better candidacies; Mr. Joseph F. O’Con- 
nell made a strong plea for direct popular elec- 
tion; and Mr. E. Smythe Gambrell presented 
various as yet untried reform proposals. 

Before commenting upon this array of talent 
and its product it may be said that two impor- 
tant phases of the subject were brought to the 
front. It was made apparent that the cleavage 
of opinion concerning popular election is due 
largely to the environment of the observer. In 
the smaller communities the elective system is 
affording fair satisfaction, and that being so, 
lawyers are strongly inclined to favor it for rea- 
sons which occur on brief analysis. They know 
of no other way to control isolated judges; they 
fear that tyranny of the bench which is unes- 
capable, where it exists, when the “court” con- 
sists of but one man; they instinctively, and un- 
consciously, incline toward exalting the role of 
advocate at the expense of judicial powers, so 
that they do not want independent judges, but 
rather, judges who balance between forces; and 
many of them look upon an open road to the 
bench as their right and natural perquisite as 
practitioners and politicians. 

In the larger cities the situation is entirely 
different. There are a number of judges, usually 
with no organic controls, no responsible direc- 
tion. Only the more fortunate ones, with out- 
standing personality or with calendars which af- 
ford a great deal of newspaper publicity, are as- 
sured of re-election. For many of them it is a 
cruel choice between short careers and activities 
on and off the bench which will keep them in the 
public eye. The voters never, and the bar too 
rarely, appreciate the value of long, uninter- 
rupted service. 

The answer obviously is that the cities should 
demand salvation for themselves and be willing 
to let the average counties retain the elective 
system as long as it satisfies them. 

Another principle which has been too long 
overlooked was brought out, namely, that the 
quality of the service rendered by the judiciary 
depends very much upon the kind of judicial or- 
ganization. This has been conspicuously illus- 
trated in certain places, notably Cleveland and 
Detroit, where bar and bench have worked out a 
form of responsible judicial organization, so that 
the entire body of judges accept the duties of of- 
fice as a collegiate body, and realize that their 
success as a body should be the measure of popu- 
larity for each and every incumbent judge. 

This is a mighty factor in the situation. A 
few years ago it could be said that nearly all of 
the defects recorded against United States trial 
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judges were due to the fact that each judge 
served as an isolated unit. There was no “judi- 
cial opinion” against which their performance 
could be measured. For over a century the 
American system has stupidly depended upon the 
processes of review as a correction for all the 
errors of omission and commission of which a 
judge may be guilty. That theory never had a 
modicum of truth and reality to support it. It 
could not reach even the minor offenses of judges 
who needed the discipline of expert and worthy 
opinion. Nor could it bestow rewards upon those 
who merited rewards. For the very objection- 
able habits and traits of the less successful judges 
the system had no corrective. For the extremely 
rare flagrant offenses there was the bloody axe of 
impeachment. With collegiate responsibility 
there probably would not have been a single in- 
stance of impeachment in the past two genera- 
tions. 

Chief Justice Taft long preached the need of 
judicial organization, and by his efforts, early in 
his career as chief justice, the correct remedy 
was found in the annual Conference of Senior 
Circuit Judges. Under the administration of this 
Conference by Chief Justice Taft and Chief Jus- 
tice Hughes an entirely new environment has 
been created. The work of judges is being meas- 
ured, and better still, it is being planned for them 
in advance. The federal system is vastly more 
difficult to manage according to the correct theory 
of judicial administration and judicial responsibil- 
ity than would be the case in any state. In our 
smaller states virtually no difficulty exists. But 
in the largest of them—New York, Texas, Cali- 
fornia, Illinois—it would be a very simple mat- 
ter to evolve a system whereby the judges would 
select their administrators and perform their du- 
ties according to standards which they would 
themselves establish. 

It has been observed that the judicial council 
movement arises in part from this need. The 
judicial council begins by ascertaining the work 
to be done and the means available. The utterly 
chaotic condition of the judiciary in the average 
state is disclosed by the fact that the judicial 
department has never organized itself for admin- 
istration. It has never of its own accord set 
down records of its volume of work performed, 
or to be performed. We have had the “go-as- 
you-please” lack of system, to employ Judge 
Taft’s phrase. 

All this has a mighty bearing upon the success 
or failure of a system of selection, whatever it 
may be. 

The problem of the American bar and the 
American people in most states, is to achieve a 
system which insures security of tenure to the 
judges who deserve it, and which assuredly dis- 
poses of the judge who cannot be induced to 
work in harness for the common good. We do 
not know from figures or experience, but com- 
mon sense teaches us that such a system would 
find very few judges so dumb or so neglectful 


that they would deserve removal while still pos- 
sessed of their normal capabilities. 

Much has been said of the vital importance of 
the judicial office in our system. Most of it is 
oratorical, even though wholly true. But very 
little has been said as to the kind of environment 
which will most encourage judges to do the best 
they can as a matter of individual and collegiate 
pride, as a matter of loyalty to the ordinary 
standards of the legal profession, and as a mat- 
ter of personal safety. And very little has been 
done to insure safety as a consequence of high 
endeavor. 

All the more important are the examples af- 
forded by the courts of Cleveland and Detroit. 
But the pity is that even these pioneer courts 
with their superb records are still subjected to 
the lottery of election. We should stop blaming 
judges and blame the bar for being so stupid and 
so indifferent as to permit unjust modes of judi- 
cial selection, and the hazards of undeserved 
retirement, when their judges are serving so 
much better than the average in other cities.’ 

For Cleveland it may be said that the Bar As- 
sociation, one of the most progressive in the 
country, is seeking to exorcise these evils. In 
Los Angeles reform has been made possible by 
the sympathetic action of the California State 
Bar. These are no academic campaigns. They 
constitute skirmishes in a war which the legal 
profession must wage if it has the slightest faith 
in its own often uttered appreciations of the of- 
fice of judge. 

Spotted Ermine 


While still sermonizing we might as well pro- 
ceed to one other matter. It could be called the 
agonies of the metropolitan bench. Lawyers gen- 
erally know very little about this and the public 
less for the public generally is incapable of un- 
derstanding the situation. The Editor knows of 
no published criticism that does more than 
merely play around the surface of the subject. 
All really sophisticated lawyers know that the 
popular election of judges in the largest cities 
has been steadily lowering the quality of person- 
nel for many years, and that the lower stratum is 
nauseous. Direct nomination must be blamed 
measurably for this, but the rapid growth and in- 
creased complexity of urban life and politics is a 
formidable factor. Success in the use of popular 
choice of officials is always conditioned by the 
number of voters in a given district. It has 
never shown a consistent record of success in re- 
spect to any office whatsoever in any very popu- 
lous constituency. The lower down in the scale 
of population one looks the more successful does 
popular election appear. 

Of course we cheerfully concede that even in 
Chicago and New York there still are some very 
able and worthy judges. That proves nothing 
for the mode of selection. The mode must be 
judged by its failures, and they range from mod- 





_2. Blaming an unorganized bar is too much like “in- 
dicting a nation.” 
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erate unfitness along a variety of lines to speci- 
mens who were a disgrace to the legal profession 
before they were elected and have added nothing 
to their stature by assuming the spotted ermine. 
There are judges who have been sailing along 
with little fear of the approaching judicial cam- 
paign (a disgusting term in itself) who should be 
under watch by detectives. Still more should be 
given high school tests for both learning and na- 
tive intelligence. 

The strange thing is that there are in these 
same cities many excellent lawyers who are 
shocked when they hear their judges criticized. 
They are the pure in heart, and the unsophisti- 
cated. They are the happy souls who idealize 
their profession, who idealize the bench, who un- 
consciously refuse to hear evil or to speak of 
evil. They refuse to see or know evil so far as 
their vocation is concerned. They instinctively 
rise to excuse and defend every judge and nearly 
every lawyer. It is a noble thing to defend the 
good in one’s vocation but this virtue need not 
be coupled inseparably with blindness and deaf- 
ness. 

The fact that we have only smouldering gossip 
and impersonal criticisms of the bench in the 
large cities is due in part also to the impossibility 
of speaking freely, or of getting assured facts, 
except through organized effort. There has been 
no organized effort to penetrate the jungle. 
Probably there never will be. But without au- 
thoritative knowledge the situation will survive 
as long as the system lasts which enables some 
of the shrewdest and the worst judges to wrap 
the sanctities of their office around them and 
pose before the public in a group picture with 
judges who are inexpressibly superior to them in 
character, in mind, in judicial ability and in per- 
formance. 

An Analogy with Legal Education 


In 1922 when the Conference of Bar Associa- 
tion Delegates invited representation from the 
entire country to discuss and pass upon the 
newly established American Bar Association 
standard of legal education Mr. Elihu Root 
wisely based his appeal upon the plight of the big 
city. He suggested the situation in New York 
with hordes of uneducated young men entering 
the profession with no idea other than that it af- 
forded them an opportunity to earn money. And 
Silas Strawn, speaking for Chicago, used the ex- 
pression of the tipsy man in the barroom who 
said: “If you haven’t had delirium tremens, you 
ain’t been anywhere and you ain’t seen nothin’.” 

That notable assemblage fully represented the 
proprietary law schools; it had a majority of 
delegates who knew nothing of metropolitan con- 
ditions and who had come prepared to stand for- 
ever on the dogma of the poor boy and opportu- 
nity (regardless of the poor client). But after 
two days of argument the final five minute 
speech by Mr. Root, in which, with burning elo- 
quence, he asked those present to make a stand 


for the good of the benighted cities, fired the 
minds of his hearers; a vote was demanded and 
forced, and there were but three feeble “noes” 
when the delegates voted. 

All over the country are excellent lawyers who 
are satisfied with their judges. Meanwhile, for 
lack of brilliant leadership we go on discussing 
judicial selection as an academic proposition. 
Realities are not dwelt upon. The facts are not 
disclosed. 

Little has been made of the fact that the 
populous center stands on an entirely different 
footing from the average community. The issue 
is permitted to be one between two competing 
systems of selection with the assumption that 
either one or the other must prevail absolutely 
throughout every state. 


The Four-Sided Debate 


At the delegates’ convention in Grand Rapids 
on August 28 Mr. Julius Henry Cohen presented 
the argument for executive appointment and long 
average tenure. His able address largely echoed 
the great debate held at the meeting last January 
of the New York State Bar Association. A strong 
committee had reported in favor of the federal 
system for the state of New York. Three of its 
members, all up-state lawyers, filed a minority 
report favoring adherence to popular elections. 
The addresses and the discussion fill ninety-six 
pages of the annual proceedings. There is no 
other printed record equal to this. But the ma- 
jority of the committee, and their supporters, for 
reasons readily understood, did not dwell upon 
the shame of the metropolitan bench. Nor did 
they direct their fight for a separation in the con- 
stitution of the metropolis from the rest of the 
state. That appears to have been a fatal error in 
strategy. They lost on the final vote which stood 
94 to 55 in favor of retaining the elective system 
for the entire state. One may challenge any 
reader of this record to affirm that the losing side 
did not win on facts and logic. 

The trouble was that the fight was made be- 
tween two systems of selecting judges, both of 
which are now affording satisfaction under cer- 
tain conditions. There was no real meeting of 
minds when the vote was taken. The upstate 
lawyers were forced to the rather hard position 
of saying that they would rather have the met- 
ropolis, with a majority of the supreme court 
judges of the state, to stew in its own juice, than 
to surrender for themselves their favorite mode 
of selection. 

The only new element in the situation during 
the past three-quarters of a century is the or- 
ganized effort of bar associations to advise voters 
as to the qualifications of judicial candidates. 
The Cleveland Bar Association has gone far in 
this and its methods and attainments were told 
by Mr. Paul Lamb. The story is not new, nor is it 
unimportant. It is one of the biggest factors in 
the situation, for the bar should awake to its du- 
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ties and opportunities and bestir itself whatever 
be the mode of choice. 

Mr. Lamb’s address revealed the fact that the 
Cleveland Bar Association, though it has suc- 
ceeded in placing a low limit on campaign expen- 
ditures, and has imposed on many judicial can- 
didates strict rules of behavior in campaigns, is 
looking forward to a constitutional change which 
will enable it to score a higher percentage of suc- 
cesses. Such a result is the natural consequence 
of bar study of the subject. Reform that grows 
out of long continued struggles to induce voters 
to find out what they are doing is reform com- 
ing from a better source than the academic dis- 
cussions of the college class rooms. It bases on 
facts. 

The third debater, Mr. Joseph F. O’Connell, 
of Boston, gave a sincere and absolute endorse- 
ment to direct popular choice. He believed that 
it squared with American idealism and theories 
of equal opportunity. He believed that it re- 
sulted in just as good judges as any other sys- 
tem, except in the lower courts. He got around 
this notorious difficulty by saying that the lower 
courts were only administrative agencies in fact, 
and should not be called courts at all. Judges in 
the inferior criminal courts, he said, were only a 
sort of superior police. They should not be 
called judges. 


Popular Choice is Illusory 


Finally untried modes of selection were pre- 
sented by E. Smythe Gambrell, of Atlanta. The 
best point made, probably, was that there are 
many more than two or three ways to choose 
judges, and many ways of shaping tenure. But 
the speaker was able to present schemes very 
strongly endorsed, one of which now depends 
upon action by the voters on a proposed amend- 
ment to the California. constitution. This plan is 
presented quite fully in another article in this 
issue. It is unique also in being founded on the 
solid ground that a metropolis must have a dif- 
ferent way of selecting judges from that in vogue 
in ordinary districts. Other plans are those now 
being advanced by the Cleveland Bar Association 
and the Ohio State Bar Association, and written 
into the proposed constitution for Georgia. The 
address shows active interest in reform in sev- 
eral other states. 

In general Mr. Gambrell’s argument took the 
form of pointing out the defects of direct popu- 
lar election and of offering a solution of the de- 
fects charged against executive appointment. 
After presenting the argument that voters gener- 
ally cannot be expected ever to understand the 
needs of the judicial office, or to appraise the 
merits of candidates,.he advanced to an analy- 
sis of the situation as it exists generally in urban 
districts, showing that de facto it is not possible 
for the voters generally, in mass or individually, 
to place the best material in nomination. Any 
system of nominations, involving several succes- 
sive primaries, intended to overcome this defect, 


would only have the effect of leaving finally as 
candidates those supported consistently by a mi- 
nority of the voters. (Just as true is it that one 
of the great defects of popular election, not here- 
tofore featured, is the fact that the winning can- 
didate is likely to be one who has been talked 
down in the campaign and who enters upon his 
office with a large part of the community—often 
a large majority, of the opinion that one of his 
opponents should have been elected.) And so to 
the unavoidable conclusion that to a large but 
undetermined extent the function of nominating 
must eventually gravitate to professional politi- 
cians, who, under our system are self-created and 
wholly irresponsible for the operation of govern- 
ment. They are concerned strictly and wholly 
with the spoils of office. They exist for no patri- 
otic purpose. But the system insures their exist- 
ence and continuance. 

As a means for assuring good results under 
appointment the speaker told of the proposals 
for having the bar, or mixed official boards of 
lawyer and citizens, make up lists of eligibles for 
the aid of governors empowered to appoint. Also 
the proposal that similar boards be required to 
confirm appointments. And finally the very im- 
portant proposal that under appointment the 
people reserve to themselves the right to pass 
upon the performance of their judges after a 
reasonable probationary term, and to exercise 
this right repeatedly at suitable intervals. This 
idea is repugnant to those who stand “squarely 
for selection by representatives of the people, 
and declare that there can be no true independ- 
ence of the judiciary as long as the popular elec- 
tion in any form is countenanced.’ But it is 
steadily gaining ground. It is not so much that 
it affords a compromise, as that it would be a 
practical remedy where needed and its support- 
ers believe that the people would make few if 
any mistakes in passing upon the records of their 
judges when their names are submitted on ballots 
with no competition. 

In this connection much could be said for the 
fact that in the states retaining pepular election 
a considerable share of all judges reach the bench 
by executive appointment. Great opportunities 
exist here. But there is a limit to what any 
speaker can crowd into a twenty minute address 
on this great national question. 


Delegates Bring Out Points 


After the four addresses a number of dele- 
gates spoke under a five minute rule. An impor- 
tant feature of judicial selection not brought out 
in the debate, namely, the fact that governors 
appoint judges to fill vacancies in the states hav- 
ing direct popular election, was mentioned by 
two or three delegates. But there was no such 
fullness of data as should be available. The 
logical absurdity exists generally, as it has for a 
long time, that ardent friends of popular elec- 
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tion, who abhor the idea of appointed judges, 
offer no objections whatsoever to the free use of 
the appointing power when vacancies exist. At 
the same time supporters of the appointive prin- 
ciple lack the data to prove whether executive 
appointment is, or is not, satisfactory, as actually 
employed in nearly forty elective states. It may 
be said for the latter class, however, that we 
have heard no strident complaints. Apparently 
governors do better in filling vacancies on the 
bench than the timid have reason to expect. At- 
tention is called to the short article in the last 
preceding number of this Journal (p. 38) 
wherein it appears that more than half of the 
circuit judges in Michigan were first appointed 
and nearly all of the supreme court judges. 
Doubtless computations would show the same 
result in a number of states. 

Comment was also made on the fact that the 
bar can more readily exert a helpful influence 
when a governor is considering an appointment 
than when an election impends. This seems 
quite obvious. A sign of the times is that bar 
associations throughout the county have in re- 
cent years shown a disposition to advise gover- 
nors. Such counsel enables a governor to make 
a non-political appointment and give a good ex- 
cuse for his independence. 

When there were no more delegates to be 
heard the chairman invited Mr. Julius Henry Co- 
hen to sum up. His synthesis of the situation as 
so well presented in its various aspects, was no 
less than masterly. The bare text, which is so 
persuasive, affords no impression of the fervid 
eloquence of this champion of executive ap- 
pointment. Mr. Cohen said: 


A Brilliant Summing Up 


What we get out of these conferences is ex- 
change of experiences and ideas and a broad- 
ening of our viewpoint. We come here for the 
purpose of learning. By exchanging these ex- 
periences, we ultimately reach a sound conclu- 
sion. 

Now, what seems to emerge from the discus- 
sion of this question? Trying, dispassionately, 
to sum up the facts, one thing seems to be 
agreed upon by everybody, namely, that the bar 
associations should press for a wider influence 
in the selection of judges. After listening to 
everything that has been said, and looking at the 
thing dispassionately, it seems to me that we 
must make one finding, namely, that as bar as- 
sociations we have more influence in the selec- 
tion of judges in the case of appointments than 
we have in the case of nominations for elections. 
Each witness here has testified to that experi- 
ence, with the possible exception that, where 
there have been bad governors, there have been 
bad appointments. But there would seem to be 
no doubt that, with the increase in the status of 
official state bar associations, the organized bar 
will in the future play an increasingly important 
part in the selection of judges. We will prob- 


ably not be permitted to nominate and elect 
judges, but we will be permitted to exercise a 
veto power, and that veto power, in my judg- 
ment—and it seems to me that the testimony 
here confirms it—is better exercised in the case 
of appointments by executives than in the case 
of elections. 

When I speak of appointments by the execu- 
tive, of course I means appointments confirmed 
by a legislative bady such as the senate, where 
public opinion gets its chance to play against a 
bad nomination. 

Now, it is argued that there is no chance of 
amending our state constitutions. I am not so 
sure that a change of this character is as dis- 
tant as we now think it is. We are inclined to 
assume, we lawyers, that an existing status will 
continue. Who among us would have said five 
years ago that there was an actual possibility of 
repealing the Eighteenth Amendment? Yet, a 
few brave leaders thought so, and now it is close 
on to being a fact. 

If we really believe that the selection of the 
judiciary is part of our job, and that the organ- 
ized bar carries responsibility for the selection of 
judges, and if it be the simple fact that we are 
now not able to meet the responsibility because 
of some impediment, something that stands in 
the way of our functioning, is it not our bounden 
duty to go to the public and say, “If you want 
us to carry this responsibility, give us the power. 
We don’t ask for the power to name the judges; 
we do not ask even the power to use our influ- 
ence; all we want is the power to use our infor- 
mation and knowledge about members of the 
bar who are candidates for the judiciary, and to 
give it to you in circumstances where that in- 
formation and knowledge will be of value.” 

If we bravely ask for this power, we will get 
it. It may take ten or twenty years for us to 
get it, but that should not make us despair. Cer- 
tainly, we cannot accept the present situation as 
the final solution of our present problems. We 
are still fighting for the official state bar in my 
own state. There is only a small group there 
that favors it. The majority is still against it. 
But we are going on fighting. 

I have already said that, when the rest of the 
country is overwhelmingly in favor of the official 
state bar association, New York will fall into 
line. So, too, in this matter of executive appoint- 
ment of the judiciary. That will come. It will 
take time, but it will come. 

So far as giving representation to the people 
is concerned, I think there is a fallacy there 
which General Allen has indicated. You do not 
get adequate representation by popular election 
because in popular election the majority con- 
trols. If it happens to be a Protestant partisan 
majority, you may not get any Catholics and 
you may not get any Jews. On the other hand, 
if it is the other way around, the Protestant 
may get very little chance. 

In the selection of judges for the United 
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States supreme court, the effect of professional 
opinion is felt. The argument that judges 
haven’t any more responsibility in their job than 
the president of the United States has in his 
seems to me to overlook the fact that the parti- 
cular responsibility involves a technical qualifica- 
tion which the president may pass upon, but 
which the general public is not competent to 
pass upon. And as for the selection of repre- 
sentatives of various faiths, we have had Catho- 
lics on the supreme court bench, and we now 
have two Jews. In these instances, these men 
were selected, not because of any racial or re- 
ligious qualifications, but because they were good 
lawyers and were endorsed by the bar associa- 
tions. 

It is not at all a matter of trying to get racial 
or religious representation on the bench. If you 
give a free opportunity for selection on the basis 
of personal character, and give the bar associa- 
tions adequate opportunity to function in an ad- 
visory capacity, they will select the man who 
has the material in him to make a good judge. 
They are not likely to pick out the man who 
curries public favor. They will select the man 
who has ability and character, and if, in addi- 
tion, he has personal charm, he will be all the 
more urged. 

Whether the man is a Catholic or a Jew or a 
Protestant, he becomes an outstanding represen- 
tative of his community or his race, wherever he 
sits; and, hence, the bar selects him on the basis 
of his character and his position in the commu- 
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nity, and the respect and esteem in which he is 
held. 

Summing up, then, we are all agreed that it 
is our duty to increase the influence of the bar 
in the selection of the judiciary. My opinion is 
firm that at the present time our influence is but 
slight where the elective method of selection is 
the prevailing method. We are able to get our 
opinions to presidents and governors; we are not 
able to get our opinons across to the voting pub- 
lic. Accordingly, I say it is our duty to go to 
the public and say: 

“Do not hold us responsible for the character 
of the men who are put upon the bench until you 
have given us a real opportunity to give such 
testimony and evidence as we accumulate, as a 
fair basis on which judgment can be exercised 
by an appointing officer upon whom responsibil- 
ity to you will be centered.” 

I do not see how we can leave this discussion 
with any other conclusion than that, if the bar is 
to have greater influence in the selection of the 
judiciary, it must be in the direction in which it 
has already demonstrated its influence. The fact 
that we are not going to get changes in the con- 
stitution at once makes no difference. Let us put 
ourselves on record. Let us not continue to 
carry the responsibility for the personnel of the 
judiciary when we know full well we cannot 
meet that responsibility, with the existing ma- 
chinery. Let us go to the public and tell them 
what is wrong with the situation. By so doing, 
we meet our responsibility. 


Integration Progress in United States Courts 


All ten circuits were represented, and only 
one by proxy, at the Judicial Conference con- 
vened in Washington on September 28. The offi- 
cial report, as usual, throws much light on the 
status of the federal court machinery. In gen- 
eral, it may be said that there were about ten 
percent fewer cases started in the year ending 
June 30, 1933, than in the preceding year, and 
more cases were disposed of than were started. 
The total number of criminal cases pending at 
the close of the fiscal year was 13,646, as com- 
pared with 15,360 at the close of the previous 
year. 

As to the circuit court of appeals it is reported 
that these courts have kept abreast of their work 
in a satisfactory manner. 

The awkward condition now arising in the trial 
courts is due to the fact that the statute author- 
izing additional district court judges prevents the 
filling of vacancies. The idea that the increased 
force of judges might be only of temporary 
need has proved untrue. A year ago the Con- 
ference recommended that fourteen such judge- 
ships be made permanent. Now it is stated that 
there is an imperative necessity for a further 


increase of nine judges for trial courts, as recom- 
mended a year ago. But in view of existing 
economic conditions the Conference refrains 
from renewing its recommendation at this time, 
except as to two places in New York and two 
in California. 

There are six recommendations for legislation 
advanced by the attorney general and approved 
by the Conference, which may be described con- 
cisely as follows: 

To prevent the invalidation of an indictment 
because of the service of one or more unquali- 
fied persons on the grand jury, if it shall appear 
that twelve or more grand jurors not disquali- 
fied concurred in the finding. 

To permit the powers of a senior circuit judge 
under disability to be exercised by the other 
judges of the circuit in the order of seniority. 

To relieve district judges from the duty of 
certifying to expense accounts of states attor- 
neys and their assistants. 

To abolish the requirement of a certificate 
by a district judge as to the necessity for ap- 
pointment of assistant prosecutors. 

To amend the statute of limitations to permit 





AMERICAN JUDICATURE SOCIETY 81 


the government to re-indict at any time within 
the next succeeding term, in cases where a 
demurrer or other dilatory plea is sustained, 
after the period of limitations has run, on the 
ground that the indictment is bad as a plea. 

It is further advised that the spouse of a 
respondent should be a competent, but not a 
compellable witness, except as to confidential 
communications. 

The recommendation is renewed that the Con- 
ference be authorized by congress to suggest to 
it needed changes in statutory law affecting the 
jurisdiction, practice, evidence and procedure of 
the district and circuit courts. 


Procedure After Verdict 


A very important part of the sessions was 
that in response to the act of February 24, 1933, 
which authorized the supreme court to prescribe 
rules of practice and procedure in respect to all 
proceedings after verdict in the district and cir- 
cuit courts. As a basis for discussion the attor- 
ney general had submitted a draft of proposed 


rules which was considered in advance of the 
meeting by the judges of both courts. The mem- 
bers of the Conference brought the opinions of 
judges from their circuits and a very full dis- 
cussion was afforded. 

“These proceedings of the Conference were ex- 
tremely helpful not only with respect to the im- 
mediate purposes in view, but also as they brought 
before the Conference, vividly and in detail, the 
existing causes of delays in the prosecution of 
criminal appeals and the remedies which may be 
deemed to be available.” 

This rather terse report, consisting of eight 
small pages, together with similar previous re- 
ports, illustrate the growing integration of the 
national judicial system. The recent report illus- 
trates the value of giving to the trial judges con- 
crete problems in procedure and administration. 
In the past year progress has been made in 
working out co-operative study between the 
bench and the bar in respect to the needs of 
administration. The federal system is still op- 
pressed by its burdens, but it is making headway 
up the grade. 


Better to Drive Than Be Driven 


United Effort of Bench and Bar Could Achieve Their Several Integrations 
and Forestall Mandates of a Discouraged Citizenry 


On behalf of the committee on judicial coun- 
cils and rule-making powers Chairman Frank W. 
Grinnell rendered a report to the Conference of 
Bar Delegates which contains matter deserving 
quotation. No new judicial council was created 
by legislature in 1933. A strong effort was made 
in Georgia. In virtually all states the condi- 
tion of the state treasury appears to bar prog- 
ress, but, as has been suggested in this Journal, 
friends of the movement would do well to ask 
for the establishment of a council which could 
do a great deal of important work on a volun- 
tary footing. Members of the bar and bench, 
with a representative of a law school faculty, 
could immediately attack problems, and _illus- 
trate at once the value of a council from the 
standpoint of intellectual and unselfish endeavor. 
Such work could be reported to the state bar 
association and to the governor and legislators, 
with a program for more extended work requir- 
ing the collection of court data. It would no 
more involve expense than the work of the aver- 
age bar committee. 

After Chairman Grinnell’s report was written 
the South Dakota State Bar, at the conclusion 
of its second year, voted to create a judicial 
council and finance it. Delegate W. F. Mason 
reported this at the Conference meeting on Aug- 
ust 28, saying that the new council would com- 
prise two supreme court justices, two circuit 
court judges, one county judge and three prac- 
titioners. Such councils have already done fine 
work in Idaho and Utah. 


The report also told of the enactment in New 
Mexico of a brief statute which confers all rule- 
making powers on the supreme court and de- 
clares that the existing statutory rules are to 
continue as the first rules of court, subject to 
change at the will of the high court. The court 
immediately assumed leadership and addressed 
the bar with the request that committees be 
formed to assist. The full text of the act, which 
embraces criminal as well as civil rules, was 
published in this Journal for June, p. 29. 

The report also refers to the striking case of 
Kolkman v. People, reported in 89 Colo. 8 (3 
Pac. Rep. 575), which was fully discussed by 
Professor McCormack, of Northwestern School 
of Law, in this Journal for February, 1933, 
p. 151. 

Continuing, the report says: 

“The foregoing information will serve to illus- 
trate the marked trend of professional thinking in 
different parts of the country in the direction of 
a closer and more effective study of the admini- 
strative functions and responsibilities of members 
of the profession on both sides of the bench in 
performing that part of the work of government 
which naturally falls to the judiciary under our 
system. 

“The powers involved are sometimes referred to 
as “inherent” powers of the courts and we have 
heard the word “inherent” objected to by some 
lawyers in conversation. We think the conception 
of the powers, or more exactly the duties, of 
courts in this connection may be more clearly un- 
derstood, if, instead of using the word “inherent” 
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we consider the powers involved as merely in- 
cidental to the duties as a matter of common 
sense administration of the judicial business of 
the state, and that the reasonable regulation of 
how the business of courts is to be done is as 
natural a part of the judicial function, with the 
co-operation of the bar, as the actual decision of 
cases. 

“In these days when every variety of bureau or 
department is being created in this country with 
almost unlimited power of regulation, it would 
be strange if a closer study of the nature of the 
judicial department in our system of government 
did not result in recognition of regulatory powers 
adequate to the proper performance of the great 
duties imposed upon it—duties which the American 
people expect the courts and not the legislatures 
to perform.” 

These cogent but very moderate expressions 
suggest that we have reached the point where 
there can be little valid doubt about the respon- 
sibility of the judiciary to manage its internal 
affairs so as to effectuate the administration of 
justice. There can be no responsibility without 
power. It is proper also that we _ should 
speak of implied, rather than inherent power. 
At any rate we mean power implied in the con- 
stitution and the laws which establish the judi- 
cial department. 


The History of Disintegration 


Historically we observe that our judicial 
establishment was set up and left equipped with 
powers to govern its own procedure. It so 
accepted the situation in the states in existence 
a hundred years ago. There were only a few 
judges in these states. They worked together— 
possessed integration. Then, as the states ac- 
quired a greater population the number of judges 
was increased and they rapidly tended to become 
localized, separated, unable to co-operate. In 
the northwest territory, for instance, three 
judges were enough for a section, afterwards a 
state. They went on circuit, tried the cases, 
then brought back their tough problems in the 
form of appeals for united consideration. 

And in mid-century came the necessary usur- 
pation of rule-making power by legislatures— 
necessary because the judges had no organiza- 
tion. They had come to exist as discrete units. 
As a bench they were helpless. The popular will 
naturally expressed itself in the organ of gov- 
ernment which was responsive. This is old 
ground, but it does no harm to refresh our 
memories. Our present, with all its threats and 
perplexities, is only a continuation of our un- 
planned past. 

And we have sufficient history to convince us 
of the folly of responsibility minus power, of 
the blunder of having one department of gov- 
ernment, with no special qualifications whatso- 
ever, but becoming in each and every decade 
more obese and helpless, pretend to limit in a 
thousand minute ways the ordinary working 
technique of a highly expert body of officials in 
another department, commutted to the greatest 
task that exists in a nation ruled bv law. 
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We have slowly built a foundation of fact and 
logic as a base for judicial autonomy in rule- 
making, and consequent real responsibility. We 
have by no means gone as far as we should, 
which is strongly suggested by Mr. Grinnell. We 
need to realize the fact that the adequate per- 
formance of its duties by the bench implies 
organization and leadership. In response to that 
need we have begun a slow evolution through 
judicial councils. They are to gather facts, to 
plan better rules, and to counsel the judges. This 
is not bad for a beginning. It has already served 
to show the need for judicial integration. 


A de Facto Organization of Judges 


It has now dawned on us, since integration 
through association and leadership is requisite to 
the successful administration of justice, that the 
judges of each state must be organized. And 
the question arises; shall we appeal to the legis- 
latures (as has been done in a few states in 
which the trial judges have acquired an associa- 
tion by statute), or shall we demand of the 
judges that they organize themselves, and so 
afford an environment in which leadership may 
grow and thrive? 

A start on this was made, in our very human 
way of trial and error, in Pennsylvania, when, a 
few years ago. Chief Justice von Moschzisker 
called the trial judges of the state to three 
annual conferences. Little came from this 
effort, though the judges responded willingly. 
The project was not seen in its larger aspect; 
it was intended only as a means for settling 
the form of certain rules of criminal procedure, 
with the hope that the legislature would gra- 
ciously act on recommendations. The confer- 
ences tackled the hardest field first, and they 
failed. 

But why should not the high court of any 
state set a day for a general conference of 
judges of all courts, and then and there form an 
organization, just as the suspender button manu- 
facturers would do? Expense? Could not the 
bench and bar before long induce the legislature 
to provide for the cost of travel? Could not the 
cost be defrayed in one or several ways in the 
interim? 

Such a conference should set out with the 
definite purpose of integrating the judiciary of 
the state. The organization could be relatively 
simple and democratic in nature. Our last 
adjective is in disrepute but if democratic self- 
government can be valid anywhere, it must be 
among individuals who share a common respon- 
sibility and who are qualified by ability and 
training to exercise the powers which are implied. 

There could be, with no appeal to a legisla- 
ture, a formulation of standards and of rules 
concerning many fields of judicial administration 
not comprised by judicial procedure. 


In Case of Crisis—What? 


The foregoing proposals appear to be equally 
logical and necessary. If the judicial establish- 
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ment, by which term we mean bench and bar, 
were to be threatened with some dire conse- 
quence comparable to that which has disciplined 
our great basic industries, would it hesitate long 
before proceeding to obey a reasonable public 
mandate calling for integration of both bench 
and bar? The course of progress has recently 
been indicated in industry. 

There may never be a clear public mandate. 
The future is, as ever, a blank scroll. But the 
duty of judges and lawyers, as a means for ren- 
dering acceptable service in the administration 
of justice, which is now largely local and 
sporadic, should be a sufficient guide and ought 
to be a sufficient inducement. It is not impos- 
sible that the sense of duty may be spurred 
unexpectedly by a heightened public opinion. 
Much will depend on present efforts to untangle 
the economic snarl occasioned by almost uni- 
versal indebtedness. Should there be undue de- 
lay in relief measures and at the same time a 
failure in the national policing which is now 
foreshadowed—in other words, should there be a 
trend toward intense pessimism—lawyers and 
judges might experience the predicament of 
which they have so often sneeringly commented. 


Something will depend upon the tractability of 
the congress in its coming session. As stated, 
predictions are vain. But the bench and bar 
should have a program of reform. The rest of 
the nation looks askance upon the performance 
of our courts. It was under condemnation even 
at the height of our illusory affluence. If in- 
flamed public opinion leaps toward radical rem- 
edies designed to improve the administration of 
justice it will find the state legislatures ready to 
respond to demands. It would not be a long 
step to enthrall the judicial department with 
harsh and foolish mandates which supreme 
court judges would oppose only at the peril of 
their official careers. 

Meanwhile the bench and bar has in theory 
at least a program of reform. The trouble is 
that it is subscribed to by only a minority. It 
is too damned slow. 

The essential proposal embodied in this article, 
and in the editorial in this number, is con- 
fessedly on the frontier of planning, however 
logical and historically correct. The Editor of 
this Journal would therefore be very pleased to 
receive from readers their comments and criti- 
cism, regardless of his preferences. 


Appeals Rare in Arbitration Tribunals 


The relationship between law practice and ar- 
bitration is one certain to receive more consider- 
ation. A considerable share of all contract 
claims can be disposed of before arbitrators with- 
out delay and at small cost. Adjudication by ar- 
bitration under a statute is just as much the ad- 
ministration of justice as adjudication in the pub- 
lic courts. Arbitration procedure prescribed by 
the legislature has the same authority as what we 
term judicial procedure, whatever its source. 

There is no reason in the world why many tort 
claims cannot be better adjudicated under arbi- 
tration procedure than in the accustomed man- 
ner. In our times tort cases have imposed the 
heaviest burden on the courts and it is in this 
field, that public administration leaves most to 
be desired. 

It might well be suggested that before a state 
adopts the proposal of diverting traffic cases to ad- 
ministrative tribunals the courts should first en- 
courage litigants to accept a specially assigned 
judge to try their cases as an arbitrator. Such a 
judge could satisfy litigants far better than jury 
trial and they could get prompt justice. An ex- 
periment in this direction could be made in any 
one of several urban jurisdictions. But if made 
it should be under the best auspices; it should 
have a fair trial. 

Nobody knows to what extent arbitration is 
being employed. In a number of lines of busi- 
ness arbitration is the accepted mode between 
members. The early integration of many lines 
of business is likely to increase the use of arbi- 


tration. The matter of bar opinion is probably 
negligible. But the legal profession has a pro- 
found interest in the subject. Its members can 
follow litigation into the tribunals of arbitration 
or can let it go its way alone and unaided. 

A report made by a special committee of ten 
of the outstanding lawyers of New York City, 
published in the New York State Bar Association 
Bulletin (March, 1933), presents the situation 
very clearly. This report reads as follows: 


Lawyers and Arbitration 


The part played by the lawyer in arbitration 
is increasingly important. Last year over sixty 
percent of the cases submitted to the American 
Arbitration Association were brought there by 
lawyers. In many other cases, lawyers appeared 
as counsel for clients or acted as arbitrators in 
the tribunal. This shows that the bar is coming 
to realize that, since the passage of the leg- 
islation making arbitration agreements specifically 
enforceable, arbitration has become part of the 
judicial process—a recognized aid and adjunct 
to the court. 

In the ever widening use of arbitration in the 
settlement of civil disputes and claims against 
individuals and corporations, especially those 
arising out of contracts, the lawyer’s participa- 
tion as counsel in presenting cases and in the 
quasi-judicial role of arbitrator is increasingly 
sought. Particularly will his services be neces- 
sary in the field of business reorganization now 
being opened to arbitration. The recent action 
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of the Real Estate Bondholders’ Protective Com- 
mittee which, representing bondholders under 
mortgages amounting to millions of dollars, de- 
cided to submit to arbitration all reorganization 
plans for properties whose bonds are in default, 
illustrates the present trend toward this method 
of settling disputes. 

The congestion in the courts, the uncertainties 
of the jury system and the technicalities of court 
procedure have led business men to dread litiga- 
tion. No reform in the method of judicial ad- 
ministration can bring immediate relief from 
these difficulties. The lawyer owes it not only 
to himself but to the client and to the public to 
do something to remedy this condition. Arbitra- 
tion appears to be the only practical method of 
obtaining prompt relief. 

Lawyers as well as clients benefit by avoiding 
prolonged litigation in many cases, particularly 
in commercial controversies where the parties’ 
chief interest is a speedy decision with respect 
to questions of fact. Among such advantages 
are: 

First, submission to an arbitration tribunal as- 
sures a prompt hearing, at a time and place con- 
venient to the lawyer, parties and witnesses. This 
frees the lawyer from the uncertainties incident to 
the calling of his case in court and the consequent 
waste of his time through holding himself in readi- 
ness, sometimes for days, before the case is reached. 
It also relieves him of the necessity of preparing a 
case two or three times as so often occurs in liti- 
gation, because of delays and postponements. 

Second, arbitration enables a lawyer to handle a 
larger volume of business by disposing of smaller 
cases which, if they were tried in court would not 
be worth while to the client or the lawyer. Many 
meritorious claims are now abandoned or compro- 
mised, either by the parties themselves or by coun- 
sel, because of the general fear of the high cost, 
the long delay with resulting stagnation of business 
and the difficulty of assembling witnesses, all un- 
— with the present congested court calen- 

ars. 

Third, arbitrators may be selected from men ex- 
pert in the particular field of business or industry 
involved. Seldom, if ever, are judges, referees, or 
juries so qualified. In the trial of a case in court, 
which requires technical or specialized knowledge, 
the lawyer must call highly paid expert witnesses. 
This adds to the already great expense of litiga- 
tion. Furthermore, most of such testimony is 
wasted because not understood by judges and juries 
unfamiliar with the fields in which they testify. 
No matter how small the lawyer’s share in the 
high cost of litigation, the client is dissatisfied and 
disgruntled if the total cost is great. 

Fourth, in arbitration, clients, witnesses and 
lawyers are assured of privacy and evidence may 
be given freely and frankly. Litigation means 
publicity. The courts of record are public prop- 
erty, and a curious public or a roving reporter 
may sit through the entire trial of a case in court. 
Such publicity intensifies hostility between parties 
and frequently damages the reputations or business 
of all concerned. 

The federal arbitration act and the statutes of 
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New York, Pennsylvania, New Jersey, Massa- 
chusetts, and nine other states, have done away 
with the uncertainty of arbitration procedure 
which for many years prejudiced the bar against 
it. The New York statute, which has been used 
as model for most of the others, provides that an 
agreement to arbitrate is “valid, enforceable and 
irrevocable, save upon such grounds as exist in 
law or in equity for the revocation of any con- 
tract.” If the parties are unable to agree upon 
the arbitrator, or if the arbitrators appointed by 
the parties are unable to agree upon a third ar- 
bitrator, the courts are empowered to make the 
appointment, and to order the parties to proceed. 
However, where an agreement has been made to 
arbitrate under the rules of the American Arbi- 
tration Association, such contingencies are pro- 
vided against. 

An award made may be reduced to judgment 
by motion, and a judgment so entered has the 
same force and effect as a judgment entered after 
trial. The court must grant such an order, un- 
less it can be proved that the award was pro- 
cured by corruption or evident partiality on the 
part of the arbitrator, or that the arbitrators re- 
fused to hear evidence material to the contro- 
versy or unreasonably refused to postpone a 
hearing, or that the arbitrators exceeded their 
powers. Such charges are seldom made. In only 
10 cases out of 1250 awards made by the Amer- 
ican Arbitration Tribunal has a party carried 
opposition to the award to a higher court, and 
in every instance the court sustained the award. 

The American Arbitration Association is the 
recognized leader and authority in all that per- 
tains to arbitration. Eight years of constant ex- 
perience in arbitration matters have made its ar- 
bitration clause and forms, and its policy of pro- 
cedure the accepted standards. The Association 
is equipped to furnish information to lawyers on 
all phases of arbitration, including the drafting 
of arbitration agreements, interpretive decisions 
handed down by the courts, and current rules of 
procedure. When desired, it has facilities to re- 
lieve the lawyer of such details as service of 
notice, arrangements for hearings, and prepara- 
tion of the necessary forms. Arbitrators may be 
selected from its permanent arbitration panel, 
made up of seven thousand leading men in all 
businesses and professions, who serve without 
compensation, as do also the officers of the As- 
sociation. 

Charles C. Burlingham 
John Kirkland Clark 
Alfred A. Cook 

John W. Davis 

Edward S. Greenbaum 
George Z. Medalie 
Kenneth O’Brien 
Kenneth M. Spence 
Charles H. Tuttle 
George W. Wickersham 


























Four Topics for Organized Bar Study 


American Bar Association Promotes Co-operative Endeavor—No Plan Yet 
as to Ultimate Form of Unification 


If co-ordination of bar associations could be accomplished by 
means of hypodermic injections, I believe that practically every 
lawyer in the United States would bare his arm for the ordeal— 


President Earle W. Evans. 


For three years the American Bar Association 
has had an active committee created for the 
purpose of finding a route to the unification of 
bar associations throughout the country. There 
was implied also the need for adapating the 
national association to its expected role as cen- 
ter of a great federation. 

At the end of two years a number of changes 
were made in the constitution of the American 
Bar Association in furtherance of the work 
undertaken, though no ultimate plan was sub- 
mitted. The general council was given tenure 
of three years, instead of one year. Vice-presi- 
dents for the federal circuits were provided as 
field captains, and the state committees were 
altered to make them more effective. Opposi- 
tion to these changes was greatly feared, but 
apparently without cause. 

Then, having squared away for co-operation 
with the state associations, nothing was done. At 
the 1933 meeting a plan for bringing about vol- 
untary co-operation through the study and dis- 
cussion of certain major subjects of interest to 
the profession on the part of all state and local 
associations, was offered and accepted with 
acclaim. 

Of ten subjects under consideration the fol- 
lowing were chosen: 


1. Criminal law and its enforcement. 


2. Legal education and admission to the bar. 
3. Unauthorized practice of the law. 
4. Selection of judges. 


These are doubtless as good topics as could 
be chosen and four are enough for the first year. 
The underlying theory is sound, that the state 
and local associations should learn by practice 
to march in step with the national body. Com- 
munity of interest will be better appreciated and 
realized. The bar generally may acquaint itself 
with a great deal that it does not know about 
criminal law enforcement. It may also develop 
a needed check on excesses of opinion and prac- 
tice which bedevil this field. Education and 
admission requirements constitute a field already 
productive of much advance. Unauthorized prac- 
tice discussions may buck up some weak asso- 
ciations. It seems to be a difficult matter to 
bell the cat in most states, though readily accom- 
plished in others. The fact that judicial selec- 
tion was chosen as against six competitors indi- 
cates the swiftly growing interest in this subject. 

In furtherance of this project the Association 
will have a very able manager. In some respects 
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it resembles the plan through which the Califor- 
nia State Bar has stimulated study of procedural 
problems for several years. Such work undoubt- 
edly has an integrating effect. 

A very conspicuous feature of the three years 
approach to this program has been the policy 
of silence by the committee in regard to the 
purposes for which it was created. The impres- 
sion is given that the committee is aware of 
deep-seated opposition to the idea of bar asso- 
ciation unification, but hopes to get along on 
the road without having its intent discovered by 
adversaries. 

It may well be that there are opponents to 
the central idea. Opposition cropped out ten 
years ago, and previously, when proposals were 
extant for approaching the goal of federation. 
Up to that time the American Bar Association 
was dominated by men who looked upon it as a 
select club of bar leaders. Some of them were 
hostile to every proposal looking to representa- 
tive government for the association. 

But indications are that the generation of 
lawyers which dominates the Association today 
are of an entirely different temperament. They 
have progressed along liberal lines again and 
again, until the Association now takes its pride, 
not in exclusiveness (which had become thread- 
bare, if not ridiculous) but in its progressive 
attitude. But we have no means of definitely 
learning the present disposition of those who 
regularly attend meetings because the committee 
has avoided a test. 


Fear Seems Unwarranted 


Apparently opposition to representative gov- 
ernment in the Association must base upon the 
fear of the small minority, which attends regu- 
larly and virtually monopolizes control, that gov- 
ernment of the Association through accredited 
delegates would transfer power from them to an 
untried group which might fail to build on the 
present structure of progressiveness. A fear, 
perhaps, that delegated authority would mean 
that they, individually, would be shelved. If 
there is such fear it can be shown to be founded 
on a fallacy. The election of delegates by the 
Association members in the various states would 
result unquestionably in the election of the indi- 
viduals now in command, and would produce a 
much larger group of those carrying a definite, 
official responsibility and under a duty to attend 
meetings. Can there be any reasonable fear that 
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a doubling of those who participate in planning 
would produce a dilution of loyalty? It would 
certainly stimulate interest among members back 
home, four-fifths of whom can never attend 
meetings with any regularity, but who would 
watch the voting of their delegates with genuine 
interest. 

If the opposition derives from the idea that 
present members of influence, committee chair- 
men and such, would be deprived of a precious 
privilege of rising in a general meeting, a “busi- 
ness session,” to argue for or against a motion, 
it deserves even less consideration. This privi- 
lege of speaking is one of the empty vanities 
of the present organization. It occurs mainly 
when committee reports are being discussed 
under a rule of ten minutes per committee. 
These committees have been made up by the 
president’s appointment. Their recommendations 
are subject to the approval of the executive com- 
mittee. Discussion from the floor is the merest 
feint in the direction of parliamentary action. 
Doubtiess most members understand this, and 
their vocal contributions to discussion arise 
either from last ditch opposition or from per- 
sonal pride in being heard. 


Work by a Delegate Body 


Picture against this a delegate body which 
undertakes really to grasp and deal with all the 
reports and recommendations laid before the 
Association each year. Such a body might well 
devote three working sessions each day for four 
or five days to the problems presented. Instead 
of ten minutes for a very grave matter such 
time would be accorded as the delegates chose 
to insist upon in order that there might be genu- 
ine debate. Two things would emerge—deci- 
sions which would have a body of knowledge 
as a background; and a legislative body which 
would be intensely interesting to the gallery. 
Delegates would be spurred to high achieve- 
ments in argument. Even the record wou'd be 
a living text. 

The situation affords, apparently, an excellent 
illustration of the resistance of pure democracy 
to representative government. With all its theo- 
retical and known virtues representative govern- 
ment is an artificial thing, something to be ad- 
mired but not to be loved. And the Associa- 
tion’s history for many years has proved that 
pure democracy never remains pure in any nu- 
merous body, but is gradually superceded by 
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oligarchic control as a necessity if anything is 
to be accomplished. The progress made by the 
Association in recent years cannot be attributed 
to its democratic character, which is little better 
than a show, but to its oligarchy.. The term oli- 
garchy too often denotes something abhorrent. 
It may, and in this instance it does, stand for 
order and control and planning. It is born of 
the need to save at least a shadow of democracy 
and yet get something done and done right. 

The integrated state bars have proved that 
representative government can be very much 
better in every way than democracy tempered 
by an oligarchy. The influence of their example 
must in time extend throughout the entire pro- 
fession. They deprive no member of any real 
power but substitute real power for that which is 
illusory. : 

An interesting phase of the present situation 
is the support which will be given to the move- 
ment for co-operative study by thirty or forty 
bar association journals. They are, even at the 
time this is written, beginning to show an en- 
thusiastic interest in the year’s program. 





“Tell it to the Rules Committee” 


The “new procedure” in the King’s Bench 
Division, commented upon in the February, 1933 
number of this JouRNAL, has made a profound 
impression of both sides of the Atlantic. The 
American Bar Journal carried an excellent article 


‘concerning this innovation, by Mr. Walter P. 


Armstrong, in its February number. We have 
already referred to Prof. Robert W. Millar’s 
analysis of the new rules in the Illinois Law Re- 
view for December. This article may now be 
supplemented by an interesting paragraph in a 
letter received from Professor Millar, who says: 

“From the Scottish Law Review (January) I 
learn that one case heard under the new rules 
has been taken to the court of appeal on the 
ground that the trial judge was wrong in refusing 
a jury in a negligence case where the defendant 
had coupled his denial of liability with a payment 
into court. The defendant’s theory was that if 
there had been a jury trial the jury would have 
known nothing of the payment, whereas the trial 
judge would, and might have been influenced by 
the fact. But the answer of the court of appeal 
seems to have been in effect: ‘Tell it to the rules 
committee.’ ” 


In comparing or contrasting the movements for procedural re- 
form in England and in the United States it must constantly be 
kept in mind that theirs is a battle of movement with but a single 
position to be captured—while ours is a war of attrition which 


must be ceaselessly waged upon forty-nine distinct fronts. 
are our difficulties multiplied. But 


Thus 
it is a war which must 


be won, unless we are content in this to become—or, more ac- 
curately, to remain—one of the backward nations.—Walter P. 


Armstrong. 








Discuss Appellate Procedure Problems 


National Conference of Judicial Councils at Grand Rapids Meeting Presents 
Program of Practical Value* 


[NOTE: Owing to lack of space in this num- 
ber Professor Sunderland’s excellent address on 
The Problem of Double Appeals is omitted. It 
will appear in the next number.—Editor. | 


The National Conference of Judicial Councils 
convened jointly with the Judicial Section at the 
recent meeting of the American Bar Association. 
The Conference officers arranged the program as 
follows under the general heading of Problems 
in Appellate Procedure: 

1. The form and substance of the record on 

appeal. 

a. Its scope: methods of eliminating un- 
necessary material. 

b. Its expense: the use of typed or printed 
records. 

c. Its form: narrative or question and an- 
swer. 

d. Methods of specifying, limiting or set- 
tling the issues to be considered on 
appeal. 

Discussion led by Judge Floyd E. Thomp- 
son, of Chicago, and John M. Dun- 
ham, of Grand Rapids. 


2. The Oral Argument on Appeal. 

a. Methods of judges in preparing for the 
oral argument. 

b. Methods of judges in conducting the 
oral argument. 

c. Methods of judges in disposing of the 
case after oral argument. 

Discussion led by Chief Justice Fletcher 
Riley of Oklahoma. 

3. Intermediate Appellate Courts: The prin- 
ciple which should govern the as- 
sumption of jurisdiction by the high- 
est court after decision by an inter- 
mediate court. 

Discussion led by Edson R. Sunderland, of 
Ann Arbor. 


New Officers Elected 


The conference elected the following officers 
for the succeeding year: 

Chairman: Arthur T. Vanderbilt, chairman of 
the New Jersey Judicial Council. 

Vice-Chairman: Franklin L. Velde, Illinois 
Advisory Judicial Council. 

Secretary: Frank W. Grinnell, secretary of 
the Massachusetts Judicial Council. 





"Except in the case of Professor Sunderland’s paper 
the addresses of speakers are severely condensed, employ- 
ing their own language so far as possible. 
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Executive Committee (additional members): 
Jacob C. Ruppenthal, Kansas; James W. 
McClendon, Texas; Frank Boesel, Wiscon- 
sin; and Edson R. Sunderland, Michigan, 
ex officio. 


Form and Substance of the 
Record 


By Hon. FLoyvp E. THompson 


The speaker was for a number of years a jus- 
tice of the Illinois supreme court. In the past 
two years he was conspicuous in the successful 
efforts of the Illinois State and Chicago Bar As- 
sociations in drafting and securing enactment of 
a modern practice act the nature of which is 
described in the last preceding number of this 
Journal. Judge Thompson said, in substance: 

“In some instances, particularly in the federal 
jurisdiction, the record itself is condensed in 
form and is printed and presented to the court 
as a reduced record. In the jurisdiction in Illi- 
nois, with which I am of course most familiar, 
the transcript of the record is filed in typewrit- 
ten form, the entire record being presented to 
the Supreme Court in that form and then a so- 
called abstract of record or a condensation of 
the record is presented to the court for its con- 
sideration and is presented in printed form. 

“Perhaps because of my experience with that 
system, I consider it one well adapted to the 
purpose, and it is, at the same time, one which 
is superior, it seems to me, to that adopted in 
the federal court. 

“The method of eliminating unnecessary ma- 
terial under the rules of the court in Illinois is 
largely in the hands of lawyers. If the lawyers 
will follow the rules and eliminate those parts 
which are not at all before the court, and not 
subject to review, then the record will be quite 
reduced and the expense of printing an abstract 
of the record reduced to a minimum. 

“The use of the typed or printed record is a 
subject that is attracting the attention of the 
bar considerably. It seems to me that the use 
of the typed record or the mimeographed record, 
as much as we may make argument for its econ- 
omy, is not at all one adapted to the use of the 
court. We must understand that the judges are 
obliged to review a great number of records, 
and the typewriting is certainly all the way from 
the worst thing you try to read to something 
that is really good. If you are going to have 
copies of the record, you will have all varieties 
of typewriting, and certainly if you are going to 
have mimeographed record, you will have copies 
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you can’t read at all, if your experience has 
been that of mine. 

“On the other hand, the printing of the entire 
record, even in condensed form, which is in 
vogue in the federal court, is one that entails a 
tremendous expense upon the parties litigant, 
and it seems to me one that ought not to be 
required. 


OF THE 


“The narrative form is obviously the proper 
form for the record to take in respect to evi- 
dence, and only questions and answers should be 
set out which are specific and the objections to 
them so that it directs attention to some parts 
that cannot be brought to the attention of the 
court except by citing the specific question and 
the answer to it.” 


Form and Expense of Appeal Record 


By Joun M. 


The speaker is president of the Grand Rapids 
Bar Association and vice-president of the Michi- 
gan State Association. He has been an energetic 
and consistent worker for procedural improve- 
ment. Mr. Dunham said: 

“These questions may all be summed up, I be- 
lieve, in just one: How may we hasten and 
cheapen appellate litigation? 

“rirst, 1 want to direct your attention very 
briefly to the form of the record. I personally 
believe (and my belief is based upon an experi- 
ence gained in handling nearly 200 appellate 
cases) in the use of the entire transcript of tes- 
timony, that is, by question and answer, sending 
up the entire record. I think it will be conceded 
by every practitioner that first it is a very bur- 
densome task upon counsel to prepare a bill of 
exceptions. The court stenographer delivers to 
us what is practically a perfect record, and then 
we proceed to mutilate it. 

“When we do prepare a narrative form of bill 
of exceptions, we really destroy the record of the 
case. The true effect of the testimony is injured 
and sometimes entirely lost. The words of wit- 
nesses take on forms and meanings never in- 
tended. That is especially true of cross-exami- 
nation. We know that sometimes very able and 
very skillful trial lawyers fail to use the best 
grammar, sometimes their English in the heat 
of battle becomes imperfect, and it is not un- 
common on cross-examination to have a ques- 
tion propounded something like this: 

“ “Now, Mr. Chairman, isn’t it a fact that on 
the thirtieth day of August, 1933, you sat with 
Judge Thompson and myself, right in the Pant- 
lind Hotel, and then and there told us you 
wouldn’t go through with the contract?’ 

“Then when you put that in narrative form 
you start out: ‘Now, it is not a fact that on 
such and such a day,” and so forth. 

“Well, the judge reads that and he often says, 
“What did the darned fool mean? Did he mean 
that he was not present? Did he mean that it 
was some other place? Did he mean that it was 
not on that day? Did he really say he wouldn’t 
go through with the contract?’ 

“The problem of the expense of the record is 
frequently considered of paramount importance. 
It is a question of importance. In addition to 
the bill of the court stenographer for typing his 
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transcript, the stenographer prepares the bill of 
exceptions under the supervision, sometimes, of 
an attorney, all of which adds to the cost of the 
case, because we know that nine-tenths of that 
work is wasted, and we know that the time of 
counsel on each side is wasted. 

“In its report for the year 1924, the New 
York City Bar Association approved the use of 
testimony by question and answer. In twenty- 
two states it is now required that all testimony, 
so far as it relates to errors relied upon, be set 
out in full. In eighteen states the use of the 
entire transcript is allowed if requested. In Eng- 
land the full transcript is carried into the rec- 
ord. In our own state of Michigan, our proce- 
dure commission, of which the chairman and 
myself were members, a few years ago drafted 
a court rule permitting the use of the full tran- 
script. Before attorneys became acquainted with 
it, its use became restricted and frowned upon. 
It never was used very much, and in a very re- 
cent revision of our rules our court went back to 
the old narrative form bill of exceptions. 

“There are only six states in the Union requir- 
ing a bill of exceptions. Unfortunately, ours is 
one of the six. 

“There is only one claim advanced for a bill 
of exceptions, and it is the position taken usu- 
ally by judges of appellate courts, and that is 
that it reduces the bulk and saves them work. 
I believe one may read the questions and an- 
swers and get the meaning quicker, as I stated a 
moment ago, than by reading the full transcript. 

“It is, of course, obvious, when one reflects 
upon it, that the money spent for printing a rec- 
ord is money entirely thrown away, absolutely 
wasted. True, the successful party may tax his 
cost, but ultimately the money spent for print- 
ing a record is absolutely gone, lost, on one side 
or the other, sometimes both. 

“Of course, if we are to work the printers un- 
der the NRA, there may be some merit to the 
other side of the question, but from the stand- 
point of the litigant I believe that the cost of 
printing a record is obsolete, antiquated, and an 
absolute waste. 

“In a letter recently sent to Mr. Grinnell by 
Mr. H. D. Nims of New York City, he tells of 
two separate counts made in that state of the 
cost of printing records and briefs, in the appel- 
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late court of New York over a ten-year period. 
During that time that cost was between $19,- 
000,000 and $20,000,000, or nearly $2,000,000 a 
year, paid out for printing records, that is abso- 
lutely lost and gone. The litigant never gets it 
back. Justice Cardozo of the United States su- 
preme court, while chief justice of the court of 
appeals of New York, criticized the tremendous 
cost of printing records. Chief Justice Rosen- 
bury of the supreme court of Wisconsin, in a let- 
ter written a short time ago to Mr. Bryan of 
Richmond, Virginia, stated that he thought (and 
he is a very able student) that they might en- 
tirely dispense with the printed case, and he said 
further, ‘It is cheaper to print the entire testi- 
mony than to employ the service of counsel in 
making an abridgment.’ 

“T think that in Nebraska the use of type- 
written records is permitted. I believe there are 
several other states where it is allowed. 

“T might mention in this connection further 
that in Iowa some years ago a count was made 
of two classes of cases, the small cases in which 
applications for leave to appeal had to be made. 
In one class of such cases the cost of printing 


the record was more than one-half of the amount 
involved in the cases. In the second group it 
was more than one-third. 

“T believe there is no reason we should respect 
a bill of exceptions just because of its hoary age. 
I believe there is no reason we should stick to 
the printed record merely because it might be 
convenient sometimes for some of the judges. I 
don’t think it is. There are states where mimeo- 
graphed records are permitted, and there is no 
reason a court stenographer cannot, in preparing 
the transcript, cut a stencil or use some other 
process and mimeograph the proper number of 
records. 

“T believe, in short, Mr. Chairman, that it is 
time our appellate practice be brought into tune 
with modern business conditions. Our profes- 
sion is becoming more progressive. We are en- 
gaged today in a great work. We are reselling 
ourselves, we are reselling the bench and the 
bar, if you please, to the public. We have tried 
to aid the unfortunate. We have created legal 
aid bureaus. Why can’t we now go a step fur- 
ther and make appellate justice quicker and 
cheaper by using the transcript and eliminating 
the printed record?” 


Oral Argument on Appeal 


By Curer Justice FLetcHer RILEY 


The speaker prefaced his remarks upon oral 
argument with a colorful description of the 
jurisprudential environment of Oklahoma. To be- 
gin with there is more litigation in Oklahoma 
than in any other state and the percentage of 
appeals must be high for it is twice that of Kan- 
sas. The number of pending cases on the su- 
preme court docket on June 30, 1933, was 2,001. 
The causes assigned for this plethora of litiga- 
tion are the pioneer spirit of the people and the 
<r and relative newness of the reign of 
aw. 

The flags of five sovereignties have flown over 
parts of what is now Oklahoma. “We have had 
the several governments of the Five Civilized 
Tribes of Indians, all of whch had advanced law- 
making bodies, as exemplified by the house of 
kings and house of warriors of the Creeks. We 
deal with Indian customs, particularly marriage 
and resultant property rights. Our courts are 
concerned with the laws of Arkansas, made in 
force in Indian Territory by act of congress as 
an advent of statehood.” 

There is also a situation vexing to the courts 
which arises from the governor’s attempted usur- 
pation of the powers and functions of co-ordi- 
nate departments of government through execu- 
tive orders and decrees. Here the Chief Justice 
recited twelve attempts at usurpation, one being 
“removal of a high court judge because of a con- 
tended error of decision.” Another was “disquali- 
fication of justices of the supreme court and 
creation of the office of lieutenant justice.” 


“There is nothing more productive of litiga- 
tion than the discovery of oil. There is nothng 
that will inject more fraud into a former honest 
transaction. . . . It is phenomenal that a pro- 
ducing well clouds thousands of theretofore 
sound land titles, whereas a dry hole perfects 
questioned titles in wholesale as no court can 
do.” 

Oklahoma has also been a laboratory for leg- 
islative experiment. In the limitation of over- 
production of oil and proration the state has pio- 
neered for the nation. The regulation of cotton 
gins and ice production has also produced deci- 
sions on the frontier of law. 

“An appreciation of the importance of particu- 
lar cases lodged in the general mass of our liti- 
gation has induced our court to remedy its meth- 
ods so that more important and complex cases 
may be singled out for thorough examination and 
study.” 

Use of Law Clerks 


The aid through commissions of the supreme 
court was found to be unsatisfactory. Beginning 
in 1911 six successive commissions were estab- 
lished, one having fifteen members. The last one 
concluded its work Dec. 30, 1930. 

“In the year 1931, after general inquiry con- 
cerning the experience of other states, Oklahoma 
adopted what is known as the law clerk system 
as an aid to the appellate court in lieu of the 
commission system. Selections of law clerks are 
made by individual justices. Ten years’ experi- 
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ence in the practice of law within the state is re- 
quired of the appointee. The law clerk’s duties 
pertain to research under direction of the justice 
served. Our two and half years of trial con- 
vinces us of the advantages of the new system. 
We find an increase in number of cases decided 
with a lowered cost per case. In the year 1925, 
there were nine justices, fifteen commissioners, 
and two referees—the appropriation for court 
cost was $187,600.00, and 1,036 decisions were 
had with an average cost per case of $181.08. 
In 1930, the supreme court served with a com- 
mission of nine. The cost per case decided was 
$171.61. While in 1932, with eight law clerks, 
the court reduced the cost per case to $97.29. 
Aside from a saving of approximately $80.00 per 
case determined, the adopted system centralizes 
responsibility and develops a court organization 
similar to that of a modern Jaw business where 
the volume of work is not reduced to the physi- 
cal and individual capacity as was the case with 
the lawyer of yesterday. 

“The public policy within Oklahoma is one of 
extension of justice to the humblest citizen. The 
vogue is cheap and easy litigation including ap- 
peals rather than a selective type of court busi- 
ness. Therefore, it is necessary that appellate 
courts remedy their methods in order to cope 
with the volume of business. This in a measure 
we have sought to do under the law clerk system. 


Restricting Oral Arguments 


“While selectivity is not interposed in the type 
of causes coming before the court, necessarily 
new and novel cases are sought to be stressed 
and thoroughly examined in determination. It 
was apparent that the court could not sit en 
banc for the determination of every case pre- 
sented. Consequently by rule 17, adopted in 
January, 1933, it was provided, ‘No oral argu- 
ment will be granted as a matter of right.’ 
Thereafter it was considered a privilege, to be 
granted or denied in the exercise of discretion, 
dependent on the importance of the case. It is 
recalled that until recently the supreme court of 
the United States never limited oral argument. 
Some famous cases were argued before that body 
as long as seven days. Adoption of our rule was 
known to be revolutionary, but requisite to ra- 
tionalization of our business. 

“Time in arguments granted was limited to thirty 
minutes on a side, except by leave of court first 
obtained. The court appreciated that congestion 
and delay occurred in cases awaiting argument. 


Some of this delay was intentional with debtors 
for obvious purposes of securing compromise and 
cheap interest rates. The court deemed that 
oral presentation should be like conversation, a 
requisite of which should be mutual interest. 


Court Prepares in Advance 


“Much time was consumed in oral arguments 
allowed by devotion to non-essential matters. 
The court knew that preparation on the part of 
the bench would remedy this evil. Thereafter a 
cause set for oral argument was assigned two 
weeks in advance to a justice for preparation. 
The designated justice prepared a statement of 
facts and legal issues involved, which statement, 
on the day of argument was read from the bench 
by the justice who prepared it. Lawyers were 
given opportunity to suggest corrections. The 
facts were then settled. The attorneys devote 
themselves to legal phases rather than attempt- 
ing to give their version of facts or to tell the 
court what the case is all about. Non-essentials 
are eliminated and the time of argument is re- 
duced by half. No secrecy prevails as to the 
identity of the justice preparing the opinion. 

“Immediately after argument the cause is 
given precedence in the conference room. The 
designated justice reads the proposed opinion, a 
vote is had before the value of oral presentation 
has grown dim. If a majority concur, the deci- 
sion is reached, and the opinion is delivered the 
following court day. If a majority vote is not 
obtained, the assignment goes over to a justice 
representing the majority. 

“The results obtained are: 

“1, Expedition; benefit of oral argument is 
conserved. The crisis of decision is moved up 
to the time of argument rather than being al- 
lowed to rest within the control of an individual 
member of the court. 

“2. Rehearings are simplified; there is no 
longer contention of mal-statement or mis-state- 
ment of facts stated in an opinion. 

“3. Selectivity; a stress is made on legal 
questions that perplex the court. Non-essential 
questions are eliminated. 

“4. Saving of time; causes governed by ma- 
jority rule and leading cases are not argued at 
all, but submitted on briefs. This leads to uni- 
form decisions in harmony with the rule in other 
states. Time in causes argued has been so re- 
duced as to eliminate a delay and congestion of 
some eleven months that previously existed in 
our supreme court.” 


Use of Oral Argument in Texas 


By Hon. James W. McCLenpon 


The speaker is a justice of one of the civil 
courts of appeals in Texas and a former chair- 
man of the National Conference of Judicial 
Councils. After describing the system of appel- 
late courts in his state, Justice McClendon said: 


“What is the objective in procedural law? The 
objective is to administer justice, and these rules 
that are prescribed by the legislature are pre- 
scribed with that objective in mind. When situ- 
ations arise in which the rules do not meet the 
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objective, then the rules should yield to a proper 
administration of justice. 

“What is your objective in oral argument? 
The main objective, I think, is to get to the 
court as concisely as possible and in as brief a 
time, and as clearly, as possible, the controlling 
facts and the attorneys’ analysis of the case. 
There are lawyers who do not believe that oral 
argument is of service and judges who do not 
welcome oral orgument, but I believe that it is 
always useful.” 

Here the speaker dwelt on the evil of prolixity 
in cases; everything is dropped into the trial 
court and the record gets so long that the burden 
of condensing it is so great that it is just thrown 
up to the appellate court. The result is a vol- 
ume of reading for the justices that threatens to 
limit them, however industrious, to the determi- 
nation of only a few cases. 

“We read in the Journal of the Judicature 
Society an article about the way oral argument 
is treated in an intermediate appellate court in 
California, and we adopted that method. We 
set down for formal submission about thirty 


cases some eight weeks or more in advance. On 
the day of submission there must be a demand 
for oral argument or it will be omitted. Where 
requested the cases are set down and not more 
than one can be heard on any single day. 

“The records are divided between the three 
justices of the court, who read the briefs. On 
the day before the argument there is a consulta- 
tion when each of the justices who has had a 
record makes a statement to the other justices of 
the controlling questions in the case. This is in 
advance of argument. The case is then argued 
and is followed by consultation and writing of an 
opinion, usually by the justice who had the rec- 
ord previously. We have found that this sys- 
tem is very helpful. A great deal of unneces- 
sary time is eliminated in the argument. 

“I know, of course, that some judges prefer 
to get their first impression of a case from the 
oral argument. But I have always taken the 
view that a judge who cannot form a tentative 
view probably has not got the judicial tempera- 
ment.” 


Judges and Politics in Los Angeles 


One of the most illuminating disclosures con- 
cerning judicial selection in a large city is that 
made by Rosalind Goodrich Bates and published 
in the California State Bar Journal (August, 
1933). The author made an inquiry concerning 
the way the fifty judges of the superior court of 
Los Angeles county acquired their commissions. 
Los Angeles people vote for bench candidates. 
often as many as nineteen in a single ticket. But 
of the fifty judges on July 1, 1933, thirty-three 
were not elected in the first instance, but ap- 
pointed by the governor.' 

It has been pointed out by Professor Ray- 
mond Moley that the elective system, which puts 
a high premium on newspaper publicity, tends 
strongly in large centers to bring “career men” 
to the bench. Assistant prosecutors are chosen 
in part because of their activity in politics and 
their work affords them unusual opportunties for 
newspaper mention. They thus have a long start 
on candidates who have been in private practice. 
That newspaper publicity is very valuable to 

1. Writing for the Calif. State Bar Journal (May, 
1933), Mr. Byron C. Hanna says: “A great many voters, 
under the system prevailing in los Angeles County, vote 
for judges as the average citizen buys pickles. They favor 
a familiar name . . . A candidate whose name resembles 
that of a popular and well-known judge, even though 
such candidate be utterly lacking in judicial qualifica 
tion, is assured of an impressive expression of popular 
favor, . . . These conditions invite politically ambitious 
individuals to aspire to judicial office, irrespective of judi- 
cial qualification. They make it possible for such a per 
son, by the use of highly developed political technique 
and the free expenditure of campaign funds, to oust a 
walified and experienced incumbent from judicial office. 

he very confusion produced by such a multitude of 
candidates invites additional candidacies of those who 
seck the chance of profiting by the confusion. Conversely, 


worthy and qualified individuals shrink from aspiring to 
judicial office under such circumstances.” 


judges who wish to be re-elected, and know they 
will be pitted against a field of virtually self- 
nominated candidates, is obvious, and it explains 
a good deal of the tacit bargaining with reporters 
which is going on, especially in the criminal 
branches. 

Here are the facts concerning the Los Angeles 
superior court bench. “During the last ten years 
but two men have gone from the bar to the 
bench by popular election without holding pre- 
vious political office.” Most of them used the 
municipal court as a stepping stone, but the facts 
are not revealed as to the nature of their previous 
legal work. The district attorney’s office and the 
city attorney’s office graduated successful candi- 
dates. 

It is by no means discreditable to a judge that 
he has held some office or striven for one before 
being elected. It gives him some experience in 
public affairs as well as in politics. It is not 
difficult for him to accustom himself to judicial 
work and measure up to the average of perform- 
ance where there are no real standards. The 
judicial office is highly educative. 

But it is obvious that the voters are unable to 
ascertain the qualifications of their judges and 
far less able to appraise qualifications among 
rival candidates who have never held judicial 
office. The best material for the bench exists 
among mature lawyers who have enjoyed a diver- 
sified practice with considerable experience in 
trial work. The best among such have had little 
time to devote to political work. They are not 
anxious to enter the political arena, abandon 
private practice and its independence and take 
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their chances of winning or losing after a com- 
paratively brief term. 

The nature of the judicial office in Los Angeles 
and in most large cities is such that the office be- 
comes a rich field for politicians. The people 
have just enought part in the game to make it 
good political sport. The politician cannot al- 
ways win, by any means, but in the long run he 
makes the game pay. 


Promotion That Ignores Merit 


Eleven of the judges under consideration were 
serving on the municipal bench when elected to 
the superior court. There is just as much need 
for able judges in the municipal court as in the 
superior. That there should be a disposition to 
rob the municipal court for the benefit of the 
superior court is inevitable. It can be excused 
on the theory of rewarding an especially good 
judge by promotion to a higher salary. But who 
can assume that any principle of promotion is 
actually invoked? In Chicago it has been quite 
evident that the judges “promoted” from the 
municipal court to the courts of complete trial 
jurisdiction are not above the average in the 
“lower” court. Many of them gain their ad- 
vancement through political connections and pub- 
licity stunts. Some of the least deserving—and 
that is using euphemistic words—have secured 
the higher salary of the circuit and superior 
courts, and with this higher salary have secured 
virtual immunity from criticism. They have 
thus approached real security of tenure and an 
undeserved. sanctification. 

There are numerous individuals in our cosmo- 
politan cities who have reason for disliking 
courageous and able judges. There are a good 
many lawyers who prefer a pliable judge and are 
innocent in a way because they have never 
analyzed their reasons. If we want our courts 
manned by judges who are pliable or who enjoy 
newspaper notoriety we should adhere to what 
we call popular elections. Even the frequent ap- 
pointments made by a governor to fill vacancies 
will not materially change the situation because, 
in view of the short terms and the inevitable 
political conditioning, the governor will be dis- 
posed to make political selections and worthy 
lawyers who might render conspicuous service for 
the community will not take the risks involved. 


Elements of a Consistent Plan 


With unconscious inconsistency many lawyers 
who abhor the idea of executive appointment of 
judges are quite contented to have the governor 
appoint to fill vacancies, even where this means 
in time that half or more of all the incumbents 
owe their offices to the executive. It is ac- 
cepted as the accustomed thing, just as are equity 
trials without juries. If pressed for a reason 
these lawyers doubtless would say that the sys- 
tem enables the voters later to pass upon the 
appointed judges. 
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It is not necessary, however, to deprive voters 
of the privilege of passing upon the continued 
incumbency of judges in case the executive is 
empowered to make all the first choices. It can 
readily be provided that the names of the judges 
shall appear on a ballot after a reasonable period 
of service. 


Nor is it necessary that executive appointment 
should imply unrestricted power. The governor 
may be limited for each appointment to a small 
list of candidates chosen by elected representa- 
tives of the people. The method proposed is 
obviously better than the traditional plan of 
confirmation by a political body, which induces 
log-rolling, as can be observed by one who in- 
quires closely into the selection of federal court 
judges. 

So important is security of tenure under any 
mode of first choice that it would be unwise to 
provide for periodic submissions of judges’ names 
to the voters if it meant that they would have 
to face a field of ambitious, self-nominated candi- 
dates, who would be under temptation to under- 
mine the incumbent’s reputation unfairly. The 
one role that the public can play in the matter 
of judicial responsibility lies in voting for or 
against a judge’s retention of office after he has 
served a term, and voting without reference to 
any other candidate. There is a clear cut referen- 
dum. If a judge cannot muster a majority vote 
he would deserve retirement. There would be 
opportunity to retire an unpopular judge with- 
out the odium and expense and confusion attend- 
ant upon the recall election, which has proved 
almost wholly without value. Other modes of 
retirement should exist —-impeachment, legisla- 
tive removal, and more practical than either, re- 
tirement by the appointing power because of dis- 
ability. These have solved the retirement prob- 
lem for Massachusetts after more than a century 
of experience. Under such a system a judge 
unable to perform his full share of work will, 
at a hint, resign from active practice, but be 
retained for special, part time service within his 
capacity. There is no need for odium in retire- 
ments, but we have it as part of our impractical 
election scheme. 


With these principles in mind the people of 
Los Angeles county are hoping for success in 
their movement to amend the constitution and 
adopt a new system. It will take at least two 
or three years at the best. 


In only one other county in the country has 
the bar association so striven to advise voters as 
in Los Angeles County. For the greater part 
the bar can do no more than counsel as to lists 
which generally exclude the best judicial mate- 
rial. It becomes finally for the people a choice 
of the lesser evil. And bar activity in Los 


Angeles has stimulated a good deal of demagogy. 
Bar activity will be best justified when it leads 
to a workable system. 
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News and Comment in Brief 


Who Are “The People”? 


All of the twenty places on the circuit court 
for Cook County were filled at the June elec- 
tion. It is of course foolish to have all the 
terms expire at the same time. It is a hang-over 
from pioneer times. The Chicago Bar Associa- 
tion and leading newspapers and citizens’ organi- 
zations strove to prevent the election of certain 
candidates nominated in a convention controlled 
by discredited and direputable politicians who 
have notoriously injured the administration of 
justice. But the elective system defeated these 
earnest efforts. The voters are sick of trying to 
beat the game. With a light vote the political 
parasites prevailed. Which led to the following 
summing up of an editorial in the Chicago Daily 
News, a great paper which fights for better gov- 
ernment: 

“Tt is a grim jest that judges condemned on 
their records by many civic and business organi- 
zations and nominated for reelection in backroom 
conferences by their political overlords are re- 
turned to the bench for six more years by non- 
discriminating voters who did no more than mark 
their ballots in the party circle. But it is also a 
powerful argument for an appointive judiciary, 
chosen in the open by some responsible authority 
under carefully devised safeguards. Every seri- 
ous-minded citizen should recognize the immense 
superiority of that method over the present prac- 
tice of leaving to irresponsible bosses, the Bob 
Crowes and the Moe Rosenbergs, the privilege of 
choosing the people’s judges.” 


Judges With a Single Qualification 


In a report to the Milwaukee Country Bar 
Association its committee on bar primaries, of 
which Mr. Albert K. Stebbins is chairman, the 
following admirable description of the ideal 
qualifications for the bench appears: 

“To be a judge a man should possess sterling 
character, tried fairness in his dealings with 
others, unquestioned integrity, which should in- 
clude complete intellectual honesty in academic 
discussion, a fair, not necessarily great, learning 


in the law, an adaptability which enables him to 
adjust himself to changing situations, a devotion 
to the principles of justice and a great amount 
of that intangible something known as the judi- 
cial temperament.” 

This suggests that something is wrong in a 
mode of judicial selection which yields occa- 
sional judges, especially in the large cities, who 
measure up to this schedule of virtues in only 
this one respect, that their legal learning is “not 
great.” 

However, it may be added, that the organized 
bar of Milwaukee is keen for a more perfect 
method of registering bar opinion as to candi- 
dates and those interested in the subject may 
learn something to their advantage from that 
source. 

Two Kinds of Social Control 


There are two ways of dealing with the prob- 
lem of personnel in any social group, namely, 
by internal and by external supervision and con- 
trol. If the first is to be employed the members 
of the group must be closely associated, strongly 
organized, and all must be held collectively re- 
sponsible for the professional conduct of each. 
In dealing with individual violations of standards 
of behavior, the self interest of the group will 
furnish a strong inducement to maintain effective 
discipline within the organization. Only in that 
way can it hope to enjoy satisfactory relations 
with the public whose good will is necessary to 
its Own success. 

On the other hand, if the group is to be regu- 
lated and controlled from without, a strong 
organization within the group is undesirable. 
The public, acting through various governmental 
agencies, is less likely to meet successful re- 
sistance to its demands if it deals with individuals 
rather than with an organized association. 

The latter method has been almost exclusively 
employed in this country in dealing with the 
legal profession as a social group. Organization 
among lawyers has been feared rather than 


More laws to hasten [court] business are not so important as 
strong-handed judges exercising the discretion now accorded them 
that will bring results, and let me say that lawyers generally are 
satisfied with such a court.—Judge W. A. Beasly, California. 





You will get best service where you elect only a few men, and 
where each man has his definite duties and responsibilities, and 
is obliged to work in the open, so that the people know who he 
is and what he is doing, and have the information that will en- 
able them to hold him to account for his stewardship.—Theodore 


Roosevelt. 
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encouraged. The profession has never been 
given disciplinary power over its own members. 

The legal profession in the United States has 
been put in the absolutely unsound position of 
having to carry responsibility for the miscon- 
duct of its undesirable members without having 
any power either to control their actions or to 
get rid of them. The responsibility cannot be 
avoided, for lawyers constitute so definite, dis- 
tinctive and important a class, and exercise privi- 
leges so clearly monopolistic in their character, 
that the public has always assigned them a de- 
gree of unity far beyond what they actually 
possessed, and has looked upon the bad conduct 
of one as more or less typical of the attitude 
of all. Since this seems to be inevitable, the 
only reasonable and fair course is for the peo- 
ple to give the profession the power to carry that 
responsibility and then insist upon a high ethical 
standard of professional performance. All polit- 
ical experience indicates that it is futile to ex- 
pect services of a public nature to be satisfac- 
torily performed otherwise than by vesting ade- 
quate power in those chargeable with the char- 
acter of the results. The movement for an 
integrated self-governing bar is in accord with 
that experience—Edson R. Sunderland, A Uni- 
fied and Self-Governing Bar, Tennessee Law Re- 
view, June, 1933. 

Judges as Pawns 


The United States Law Review recently pub- 
lished a valuable study of judicial selection in 
New York City, made in a judicial spirit, by Mr. 
Henry W. Taft (June and July, 1933). Numer- 
ous instances are cited to illustrate the undoubted 
fact that politics of the most sordid type control 
the choice of judges in a great city “where the 
very size of our population makes it necessary 
for managers of political parties to resort to 
strategical measures, particularly in the distribu- 
tion of offices; and in the exigencies of political 
contests it is too much to expect them to regard 
judges as sacrosanct rather than as pawns in the 
political game.” 

For fifty years there have been flagrant in- 
stances of the collapse of the theory upon which 
so-called popular selection is based, and the worst 
instances are recent. “Judges ascend the bench 
not adequately equipped by experience or learn- 
ing—inconspicuous as practitioners and little 
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known at the bar. They may be fairly success- 
ful and there are a few notable instances of that 
kind. But in the long run the system by which 
they are selected lowers the standard of char- 
acter and efficiency of the bench. Even fairly 
creditable performances of judges thus selected 
cannot remove from the minds of the people the 
impression created by the manner of their selec- 
tion and thus the confidence in the courts is 
inevitably impaired, perhaps even more than it 
should be. 

“In a political campaign statements that candi- 
dates are of little ability and have been selected 
by the favor of the political leaders, generally 
have little effect, and candidates. not pre-emi- 
nently fitted for judicial office, but selected by 
the irresponsible leaders of the dominant party, 
are swept into office.” 

“Recent political intrigues,” the author says, 
resulted in a resolution of protest by the Nassau 
County Bar Association, in which it was said 
that the elective system in New York City 
merely permitted the people “to vote for candi- 
dates selected by managers of the dominant 
political parties, with little or no control over 
the choice of candidates, with the result that the 
elective system simply substitutes for a responsi- 
ble agent of appointment an obscure and irre- 
sponsible one.” 

This is the language of the late Albert M. 
Kales (Methods of Selecting and Retiring Judges 
Jour. Am. Jud. Soc. xi, v, p. 133). That the 
fallacy of popular control, or popular responsi- 
bility, for judicial selection in populous jurisdic- 
tions, still survives, is strong proof of Herbert 
Spencer’s dictum that human beings reach a cor- 
rect solution of problems only after trying and 
discarding all wrong methods. This being the 
manner of learning in the lower orders it affords 
likewise some support to the well known theory 
of Spencer’s friend, Charles Darwin, concerning 
our relationship to simians. 

Mr. Taft’s argument for executive appoint- 
ment is convincing. If the pecple get capable 
and honest judges it matters naught that they 
be Republicans appointed by a Republican gov- 
ernor or Democrats appointed by a Democratic 
governor. And it does a minority party no 
good to get a few judgeships by intrigue among 
the professional office brokers. 


Judges must be chosen from the ranks of the legal profession 
in any event, and to give those who practice in the courts a voice 
as to which of their brethren are best fitted for judicial service, 
would be merely to make use of the only informed opinion that 


there is regarding the quality of judicial personnel.—Fdson R. 
Sunderland. 
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The Answer to the Many Problems 


which beset the practitioner when his case 
goes to the Federal Courts 


“Use Hughes” 


William J. Hughes, the Government's ''expert'’ on federal prac- 
tice, has in his monumental work on 


Federal Practice, Jurisdiction & Procedure 


given the legal profession a clear and simplified exposition of 
both the Procedural and Jurisdictional problems which present 
themselves. 


Special attention has been devoted to the intricate questions 
involving concurrent jurisdiction of State and Federal Courts 
and the removal or remand of cases to the proper tribunal. 


A comprehensive collection of Forms, contained in the last five 
volumes, is a most important feature of the set. These Forms 
are drawn from the records of adjudicated cases and have had 
the test of scrutiny by court and counsel. 


11 Volumes of Text 5 Volumes of Forms 
Kept to Date by Pocket Parts 


The'Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 




















